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the late tad Chief 
Baron GILBERT, that the In TRODUG= | 


Trion which ſtands prefixed to the two 
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x1 D v K R T1 k 8 * ME N T. by 
In conſequence of this Aa - 1 
the Proprietors requeſted. a Gentleman 
| who is poſſeſſed of conſiderable Know- 
ledge in the Sauen Laws and ancient 
Hiſtory of this Kingdom, to undertake _ 
the Reviſal an TEK of the In-, _ 
TRoDUcTtoN which they flatter: them | 
ſelves, he has executed in ſuch a Manner 
 - as will merit the Approbation of the 
Learned and Judicious; he has thoreover © 
added Notes ard corrected ſuch Ehe 
0 as occurred to him in the Hisror 
9 AnD PRACTICE, which Part of the | 
Bio has likewiſe undergone the Petuſab | 
and received the additional Advantage 
of Correction from the Hand of 2 
Gentleman particularly eminent in that | 
Practice which is the ſubject of the 
Work; upon the whole, it is preſut ned 
that this valuable Book is now in a grant; 
Meaſure freed from the Imputation « 5 5 5 
I IncorreQneſs, and tendered much mots 
worthy the Reputation of its Author,. 
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1 5 the PREPACE. I, 
fon; 3 nay, even the Legi Nature 7 


have ſometimes been forced to in- 
_ terpoſe their Authority to puta 
| Stop to and remedy ſuch Mi chiefs 
2s occurred in the Practice. Thus 
by ſeveral Regulations and Amend. 
ments almoſt every Branch of that 
Method or Form of Practice, which 
! was at firſt eſtabliſhed, is in a 


great Meaſure inverted; and the 
£ preſent Method or Form of Prac- . 
tice ſo eſſentially differs from tho 
former, that the original Intent of _ 
its Inſtitution is with great Diffi= | 
I” culty to be attained to, and aſu- KF 
He cal Treatiſe of the Practice | 
Could be of little Uſe. It was u- 
n this Account, and with a Vie, 
to facilitate the Practice of tbe 
Law, that our Author undertook 
this Work; which was formerly _ 
intitled The Hiſtory and Practice of 
the Court of Common Pleas. And 
| herein he hath laid down the Man 
ner 1 n M — = 
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he PREFACE 


i: every. particular Branch of 5 


the Practice, which he hath traced 5 
from the Fountain Head, giving 


an Hiſtorical Account of the __— 
ral Alterations made therein'fince _ 
the Time of its firſt Eſtabliſhment: * 1 


Then he deſcends into the preſent _ 
State of each particular Reg of. +, 
the Practice; and * down t 


1 Judges directed their Opinions in 


y which the 3 


atters relating to the Practice, 


with various Diſtinctions and Ex- 


ceptions: And throughout hw +" 


whole Work he generally refers to 


' Caſes in ſome of the Books of _ 


ports for corroborating his Aſſer- 


tions; Nor is he altogether . 1 
5 mindful of the Courts of F 
Bench and Exchequer, but 4 „ 


1 mon Pleas, whereby 


— — — 


 _ quently compares the Practice f 

_ thoſe Courts with that of the Coms * 7} 
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fxNTRODUCTION. 


Rieth The preſent scheme and 
| Eſtabliſhment of the * begun by 
Edward the F irlt. 


| 1 before” this great Epoch i in the Engliſh: . 
tory were holden of the Saxon and Daniſb Kings 
by the reſpective Tenants either for Vears or Life, 
1 by our Firſt William were granted to the reſ- 
pective Tenants and THEIR þ f EIRS in perpetuum : 
but no Alteration whatſoever took place, in re- 
gard to the Court of Common Pleas, for the 
Conqueror having confirmed the Laws of Edward 
the Confeſſor in omnibus rebus, (as he ſays ꝙ Lex 63) 
there was 8 no o Alteration | in the Court 
of Common Pleas. 4 bay +, oh 


43 mo 1 rere I 
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os Fa. a Culiclin print Artic 59. 40 Stati- : 
nus & firmiter precipimus ut omnes Comites et Barones 
qe Milites, & Servientes (Servientes, id eft, per 
magna et parvam Serjeantian, et univerſi liberi ho. 
mines totius regni naſiri habeant et teneant ſe ſemper in 
armis et in equis ut decet et oportet, et quod nt ſem- 
per prompti et bene parati ad ſervicium ſuum integrum 
nobis explendum & peragendum cum ſemper opus ad 
fuerit, ſecundum quod nobis debent de feodis et tenementis 
ſui de jure ſacere at ſeut illis tatuimus per Commune 
8 totius regni noſtri et illis DEDIMUS. 
CONN CESSINUS? in ade, jure HEREDITARIO. 
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INTRODUCTION: 


we Chall- begin with the Second, Page 2 


< VIZ. 7 the Erection into 4 125. . or 


"— under Alfred. . 


The mean + Order A Sem 
by which Alfred civilized the Engliſh 
was making the Men of ſeveral Clans 
Compurgators of each other, where- 

by each Clan was turned into a Decen- 
l And the, Manner of f-going it was. 


4 


LS a actors 


— YE * * — emcee 
— 4 Cn 9 — La 8 7 8 4 F = 16a” "22 £4 * 
6ꝙ— ad ie tots * 7 9 3 : 3 3 : < 9 2 


os This Order of n is not of whe 
Ia of ALFRED, he has the Honor indeed 
of collecting together the former Laws of Ina, 
Orr, and ETHELBERT into one Code, as we 
learn from his own, Words le Sa Glyed rung, 
Szp. cogæder gegadeyrod. 4. aþÞuran 8 mone a v 
Dana Be une popegengan heol Bon.“ This A + 
may in one Senſe be called the F ounder of theſe 
Laws, for until his Time they were an untoritten 
Code, but he expreſly ſays, ** that] Alﬀred colle&- 
ed the good Laws of our Forefathers into one 
Code, and alſo T wrote them down appezan ber,” . 
Which is a;decifive Fact in the ay. of, our 
Laws well worth noting... a 
4 Lhe.) Word CL Aus is not. 3 in our 7 
avs; nor were the Clans (as this Author calls 
9 indiſeriminately Compurgators for each other; 
| for * the borer neareff Decennaries, together with 


be 
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A n pt; 


f ” } fy f e a 3 4 2 
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5 8 hi i 1 1 haties, and appoint- 
5 ed them — 7 225 "according. as: 


| We 


— "I" 3. 2 2 th 
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Offender; 
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| thas | Ae 8 the Offence was mL. - 
were reſponſible for the Damages done by the 
and theſe four Decenharies are What 
we at this Day eall the Vicenage., N Decennary 
conſiſted of ten We the Head of each Fa- 


mily being a Borger mon, or a kibor-germon cn 
is ſynonimous to a Free- holder at preſent. 


Head of the Decenry was called Kpibopxe rhea 


The 


The Word is nearly retained at this Day in our 
Head-Borough-Man: He was the Head or capi- 
tal Judge of the Decennary, and the whole Be- 
cennary had Cogniſance de paſeuis pratis, meſſibus, 


et de litigationibus inter vicinos, et innumerabilibus 


wardi Sancti Regis 32. 


7 The Author by * Word Te 0010 hete bh 
be underſtood to mean the Eapldoyman or the Hla- 


Kond, or the gepe kan, or the fiboyxepheopd of the 


hujuſmods Acer tation bur: 7 1 ' apparet” 1 0 er Ed- 


Saxons, but is miſtaken, for the Thane was not a 


Title of Dignity ber ſe, it was an honorary Ap- | 


: . yet the Honour proceeded not from the 


hane himſelf, but on the contrary from the 
Perſon to whom” he chanced to be the Upper- ; 
There were three Degrees of Thanes: 
Thus, if he was the Upper- Servant of the EKipg, 
me was called the King's ' Thane: if of an Kat 
or of a Sheriff, he was then called 4 Thar 
of the ſecond Degree: but if of a 15 
dee 'was then called a Thane of the loweſt Or- 
der. 


Servant. 
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; 9 none For: theſe Thanes Were ann 
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Head- Borough, 
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INmRODUeT TON. 
che People of the ſame; Manors coha - 
* N togecham he divided hoe into 
wes > $654 Wok Aab „ N Shine «> 1 
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2 741. e * #4 LEY 76% Os 10 1 — 41 2 
| elected. in the full 172.56. as 1 Earls Sheriffs; bs 
and Headboroughs were; nor did King ——_— 17 
| (ﬆ this Author ſuggeſts) deprive the People of the 
Election of thoſe laſt mentioned Magiſtrates and 
Nobles, much leſs:did he appoint them himſelf: 
22 ſtrictly be ſaid, that he divided the 
8 into Shires, he only renovated the old 
iviſions of this Kingdom, e Raman bad, fl 
many - Centuries. before his Reign, eſtabliſhed, 
as appears by the,.x2th. of King Edward's Laws, 2 


„ quod mode, vocatar. Comitatus, olim g Britney = 


n Suu in Ne Rita nn 5 
wk bis Author. Pig” ke manga ons 
the Earl's being the proper Thaniſt of the Clan, 
for in the Saxon. Pimes there was no ſuch; Ma- 
giſtrate either military or: judicial as the Thane, wg 
nor were there any Clans here as in Scotland, 
Was the Brohox Law known here at that 
Period of Time, though the —— and Ops, 
preflion of- ie wen in Afﬀter-times- ſeverely felt in 
Heland, and vr: complainey. of as «national. . 
Gerieraansee. 5 
This Nd is Wie ie "when. . | 
FR, that the Earl and his | Shire-Reeve were to. 
array all the ſeveral Perſons within their reſpectivo 


15 FIhires: for it was the proper eſpecial Province. of 


the Ealdorman or Earl to attend the Shyre- meeting 
— hg _ officiate te fr 9 2 5 
in teaching an ade ſecular _ | 

4 * dacan by Ln * | albjubre. by 


2 Court or 


INTRODUCTION. 
Szhires; over every Shire was' the Part; 
which was the proper Thaniſt of the 
Clan; for by the Breben Law the Caput 
Comitatus was the eldeſt and moſt wor- 
5 ef the. 921 of the n, and his 
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| Beſides, it dia ndt ray” 0 e She Rarte er 
cio to array che ſeveral Perſons within the Coun- 
this Office properly belonged to the Heretoche, 
bs was an Officer fimilar-in Power to the Lord- 
eien of the County, and was not 1 

by the 4 but annualſy elected in full County- 

olemote, vid. Leges Edu adi” 35. 40 in 
 quolibet-comitatu- ſemper fuit unus Heretoch per elefiio- 
nem electus ad conducendum exercitum Comitatus 
: fil et ifti ordinabanit acies denc ii imas in prebiis et alia 
| 7 lituebant prout decuit, et prout molius eis vc pa 
„ ad honorem Corong, et adutilitatem" Regi. 
bg was this Array uſually made after Mi abs 
A Lady- day, for the Election of the Heretoch 
Was annually voted at the fn d r e 
which was always holden on the firſt of May, 
and the Arraying of the County-Militia, c. was 
made at the ſecond County-Oourt, which was 
1 annually holden on the firſt of Oober, vid. Leg. 
Ed. © Statutum eff quod per provincias et patrias 
univerſas et per fingulos comitatus, populi omnes et 
gentes univerſe, fing ulis 3 feilicet in capite Kal. 
Maii debent convenire, et ibi, inter alia, eligere in 


pleno folemore” Xe tacks: | o5—aliud autem folemots 1 


Abet eſſe ſeilicet"i in capite al. Ob. ad providendum | 
ibi quis exit Vicecomes, et gui erunt eorum Heretochij, 
_ audiendum ibi jufla eorum præcepta . * 
N N . ſeniie 9 * 
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Es 


INTRODUCTION; „ 
| $hire-Reeve were to array all the Win 

© Perſons within their refpeckive Shires; 

and therefore the Perambulation was 

| through the County twice every Year, 
in which * the Shire-Reeve made the Page 3. 
_ civil Array of all the Men in the Coun- 
ty; which was uſually done after A- 

_  chaelmas_ and Lach- day; and if any . 

| Perſon was found that had no. Com- 
purgators, he Was put into Priſon 
till he could obtain ſome Decennary 
to admit bim. The Earl or "Sheriff 5 
on theſe Law- Days was uſed to give 
in Charge the ſeveral Articles of the 

| Crown-Law ;. and if any Perſon was 
guilty of a Breach of any of them, he 
Was delivered 3. up by the e 
r 2 A555 + 624 


© nf © 


1 . . but 8 were edible" into I De 

1 cennaries, and ſuch Perſons Who were not in 
any Decennary were. claſſed amongſt Perſons of 
à ſervile Condition, which was the only Puniſh- 
ment, or rather the only Diſgrace, they under- 
Went, unleſs indeed they had been found guilty of 
ſome Crime or Offence, which was puniſhed 

5 according to the Nature of the Delinquency, as 

| 2 be 1 in the ſecond, third, and fourth 
Laws of Athelftan, and in the third of Ethelfred, 
* none of Which Laws is there the lealt _ 1 8 
* Puniſhment by Is IF 5 


Ws * hs 8 3 confified of the 


ſeveral Articles that were given in 
e 58 4 Kaen + Torns 3 *. the PE,» 
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Word as Forn'' in the Saxon Laws, nor indeed 
is there any Word in the whole Lay-language ſo 
little underſtöcd, or that now? requires ſo much 
Correction us chis. In order therefore to trace it up 
75 its real Originals and true Meaning, it is neceſ- _ 

ary to obſerye to our Readers, that King John in 
2 5 of the Artieles of the Great Charter grants 5 
quod nec aliguis Vicecomes vel Baliuus ſuns faczat 
ERMINUM ſuum per Hundredum niſi bis in anno.” 
It is here in this Article we firſt meet with that 
nonſenſical Phraſe, of - Sheriff's Tounn, ſuppoſed 
to be conyeyed in the Word Terminum. The An- 
tiquity of the Character in which the original Char- | 
ter of King Fobn was written occaſioned many ig» 
pvorant Copyiſts of it to Ro: Turundi inſtead of 
' Yerminum; other 1 too there were, who 
though they unde ay o the true Meaning of the 
. Word Terminus yet by an Abbreviation wrote it . 
Nen. Thus between theſe two Modes of e 
ning this Article of the Great Chatter, the Word 2 
terminum Was fo uſually writteh' or abbreviated inta = — 
|. the Word Turzum, that when this Great Charter 
Came to be confirmed i in the ninth Year of Himy 
tte Third, which was only eleven Years after it 
3 had been firſt obtained from King Job, the Word | 
4 5 Future was inſerted not only ip the original Con- 
|  _ -Hrmation itſelf, but in all the Copies of this feno- 
_ vated Chatter. UF have. been more Particular in 
0 reſtoring t is Word ko its true * unabbrevia 
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OR; * 4 Fame their ſeveral 
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A 3 Blaine, in his ans 
the Great Charter, hath not only omit 
14 od ole ON 2 which the Word Terminum 5 e 
is inſerted ing John, but he has alſo in Hey, 3 
the ON: rmation, of it copied the Word, | 
Turnums, not as an abbreviated, but as. an .— 
radical Word itſelf. If we take the Word Turnum: WY 
as an 765 tation, of Teriminum AS moſt undoubted- | 1 
ly it is, there, g will not be found either in John's 
Crest Ct zarter or in Henry the Third's Confirma- 
tion af it one ſingle techmical Law. term but what 
been in common Uſe, in this Kingdom, not 
only at the Time thoſe two moſt important Grants 
or « clarative. Warranties were ram ay but 
Ce furies, before theit Neu tion. 1 On the 
other Hand, if we are e urnum as an un- 
abbreyiated, i ord, we muſt then ſußpoſe 
gur 1 6505 ignorant of the Latin tech⸗ 
niecal Words then in common Uſe in all their 
The) e and that they ſtept out of che | 
| Road of pure Latinity, which the Word Terminum 
is merely to introduce A. barbarous Phraſe, un- 
 authenticated- by any preceding. Latin Writers 
either in this or in any other Country, and —_ 1 
too at a Timewhen either the Word Iter or Peram- > oY 
bulatia, (both of them then in common Uſe), 
would have. been technically claffical, and fully | 
expreflive; of the Meaning they intended to con- . 
5 220 But. oY own Annaliſt Matthew. Paris, " 
BenediAline Friar in the Monaſtery at St, Albans, 
who. Was contempory with Jahn 125 — his whole 
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| Law's $3 as appears by Lambert 4 ae, 
Laws under t the n baren Kings. 
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all Diſpute. For in the Copy of 
obn's Great Charter which this accurate Anna- 
iſt bath given us, he writes the Word Terminum at 


full Length. In the firſt printed Edition of this 


Author's Works, the ſame. Accuracy hath: been 
1 obſerved, and here lies the Difference be- 
tween the Manuſcripts of our antient Law Latin 
Authors (ſuch as Glanvil, Bratton, and he), 


and thoſe of our antient Latin Hiſtorians, namely, 


that in the former, their Words are generally a 

| breviated, while in the latter, they are. as = aca 
Jy written at full Length. This Difference in the 
Manger of Writing one and the ſame Word ſuf- 
| ficiently accounts for the blundering Adoption of 
the Word Turnum for Terminum, which Miſtake will 
till appear more liable to happen, when we call 
to Mind that in our antient Court- hand Writing 
there is very little Difference between the Form of 
the ſeveral „Letters t, u, m, n, e, i, and that the 


Letter i ” is written without any Tittle over it. 


That Termiman, and not that nonſenſical Word 
% Turnum,” is ftrict Orthography i is further and in- 
controvertib 8 by a Tranſeript of Hen 
the FIRsxr's Charter, which was the Baſis of King 
Jobn's Magna Charta. This Tranſcript is di- 
refed to Sampſon, Biſhop of Worceſter, Urſon of 
Abcot, and to all the French and Engliſh Barons of 
E and runs in the following Words: 
c Scratis quod concedo er ' precipio, ut a modo mi- 
tatus mei et Hundreda in IL ts LOCIS & EISDEM. 


* fodtant, fe ſederunt * 0 * 
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 Repir Edwards, et non aliter. Beſides, if we had 
neither this Record of our firſt Henry, nor Ma- 
thew Paris's Copy of the Great Charter to aſſiſt us 
in detecting this Error, we might eaſily diſcover 
it in the Word Terminum pol Paſche et iterum poft 
factum Sancti Michaelis, which we literally tranſ- 
late, and even at this Day called Eaſſor and Mi- 
chaelmar Term. And as thoſe Terms were in thoſe 
Days begun and ended in one Day by the Sheriff 
per Hundredum (in the angular Number) ſo it was 0 
emphatically called the Sheriff's. Day, agreeable to 
which Denomination we ſtill call an entire Term 
only one Day, in Law, or one Law-day. Judge 
Britton, Who was contempory with this Henry: the a 
Third, in his Bock of the Law of England in the | 
French Language expreſsly calls it“ jour: de Viſe? 
* 7aurne de Viſt, and then, giving the Reaſon why 
it is ſo called, adds co gue off: apelle deuaumt le 
Viſc Joux br vis 5 appelly veux de frank plegge en 
cout de fraunk home, et en fraunchiſes et Hundres, 
A quel jour e Viſcote face jurer XII. des plus ſages, | 
et plus lealr, et plus ſuffiſauntz de tout le hundred.” 25 
But as there at firſt could be very few Copies of 1 
this Book, it ſeems very probable that the few 
Perſons who were in Poſſeſſion of it miſtook the 
Word iourne de viſiconte for tourne de Viſconte, and 
thus confirmed the egregious Blunder that had 
ariſen before by abbreviating the Latin Word Ter- 
minum into that of Turnum, or Tournum)as it hass 
ever ſince been indiſcriminately written, It is on 
this Account, I take it, that it became neceſſary Po”, 
about 200 Years afterwards to explain what was 
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not handed down to us one ſingle Article of Henry 
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in the. Perſon who had the greateſt 


Clan in Number and Riches 3) 5 but 
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— meant by 2 8 n le: Ward . 


« Tournum”* which accordingly was done, in the 


rſt Fear of Edward the Fourth in which Statute 
it is clearly explained ta be a LAw- Dax, and thus 


the Word was reſtored to its true and erighnal 


Meaning, and conſequently. the true and origt 
0 Ovthograptiy of it ought to have been readopted 

by Mr. Juſtice Biaabſtune in his Edition of Henry - 
Ae Thind's Confirmation df King Jahns Magna 
Charta; hut I muſt (wicheut Offence) beg leave 


to obſer ve that the |Confirmation. before; menti- 
oned; from which he took his Copy, is a /Þrrions 
one, and ſpurious in every Article whic| Either 
makes an Addition to, or Diminution of, 15 
buly Great Charter. For Matt bet Daves. ex- 
praſsly inſiſts that the Charter of King John and 
ee of it (eleven Years afterwards) 
1 Son Hamy the Third, were in NUL 9 
„, And the Authority of that Englifs | th 
torian, "wha, ſrom his local Situation. as. mo- 
naſtic Reſident all his Life · time fo-near the Seat 
of Action as the Monaſtery of St. Albans. was, 
muſt neceſſarily have ſeen. both the one and the 
ether, and who, as the moſt accurate as well: as 


eslebrated Hiſtorian of his own Time hath care» 


fully tranſmitted: to Poſterity, an exact. faithful 
Copy of the Great Charter itſelf, and yet hath 


the Third's Confirmation of it, adding, for a. 
Reaſon of ſuchi his Silence and V Omif⸗ 
on, that ** Charte utrarumgur Reg um in nullo inve- 


1 — diffemiles." . The: Ahoy 1 ſay, of an © 


+0 af ” — ; Hiſtorian | | "0 
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if there were other leſſer Clans not“ Page 4. - 


under the Game . or n * 


PROS whoſe Veracity i in the Fimple Sintewent 
of ſuch Facts as came within his immediate 
Knowledge and his own ocular Conviction hath 


| eee e, _ juſtly ſtood unſhaken and unim- 


| pony ght not to be weakened by groundleſs 

— Jo improbable Conjectures. 16 ſpu- 
rious Copies have of late been miſtaken for the 
authentic es of the Charters, it was no more 
than what Sir Eduard. Cole had done before, 
which fatal Error, together with his/ſuperficial 
Tincture of the Saxon Laws, led chat great Lawyer 
(great, I mean, in the Knowledge of mere Sta- 

tute Law) into many Errors, as may be frequently 
feen in his Exp 1 of (what he calls) the 
Great Charter, — alſo in his — Hiſtories 


ok the ſeyeral Courts of Parliament, \Chancory, 


Kings Bench, Common Pleas, and in particula 
of his Gourtof the Tourn (as after Lambard 
Kitchen he writes it) and his Court of the Leet. 
t Not all the Saum Kings, for we have onh 
the Laws of ' eleven: dan rchs,: and t 
of Ning Canute the Dane, all which ſeveral == 
were mot pubbbed by Proclamation'; hut, on the 


7%  contraby, were promulgated either in ſome great 
N natiqnal Synod of the Clergy; or in the Lene re. 


which was national Council, in Contradiſtinétion 
tothe: ee, which was. nalyy 4 Jones 
_— en n 
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were divided into + Satrapia' 5, or Hun 


dteds, and the Lord of ſuch Satrapia 
or Hundred arrayed his own Men, which 


were 2 . ** and laid to be 
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1 There was no uch e Diviſion: of 
Dominion or Territory as that of a+ Satrapia, 


and what gave riſe to any ſuch Notion, is the 


Latin Tranſlation of the Word Eorle” which 


in the Laws of Athelſtan is tranſlated by the Word 
Satrapa: but the Word Eorle in Saxon ſigniſied the 
firſt Civil Magiſtrate or Judge in the County, and 
it was not his Office to array his own or any other 


Men. either in the County-Court, or TUNG 
Court as I have already obſerved. 

True it is, there was in ſome few N | 
ſuch a territorial Diviſion, and territorial Juriſ- 


diction as by the Sdzont was called a Les, but this 
Diviſion always contained the third Part of the 


County or Province, and conſequently bears no 


Reſemblance or Affinity to what we call a Court- 
| Leet at preſent. Nor does Kitchen, who has'writ- 
ten an expreſs Treatiſe on this Court, give us the 


leaſt Idea of its Inſtitution, or of its real and 


true Name. Sir Edward Coke, who has alſo writ- 


ten a ſummar 7 Hiſtory of this Court, advances 
nothing but Inconſiſtencies, Conttadictions, and 
melts Conjettures, having no Foundation in 


hiſtorical Truth, and his whole Comment upon it 
may truly be ſaid to be an ignotum per ignotius. 


But the true Name of this Court, if orthogra- 
phically written, is the Court of wade , ee | 
to ſay the Court of the Liztle (or Petty) Jury: f | 


n Lit, in the old, Saxon Language, is a Diminutive of 


the : 
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5 taken out of the Torns; and in this 
Array the Articles were given in Charge x; 
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the Adjective Little. The Inſtitution of this 
Court, under its preſent Denomination, is im- , 
mediately ſubſequent to King John's Great Char- 
| ter. For, the Countes, Barons, and other Great- 
_ Landholders of thoſe Times, having compelled 
their reſpective Villains and Slaves, to unuſual 6 0p 
and unaccuſtomed Taſk-work, and no Perſons of 1 
ſeruile Condition being then deemed worthy to be 
admitted to take an Oath in open Court, and be- 
ing thus deprived of the Protection of the Law, 
againſt their reſpective Lords or Maſters, a new 
Article was deviſed and inſerted in this Great 
Cuharter in their Favor. The Article is the 23d, 
in which it is eſtabliſhed for ever, that nec homo W 
dijſtringatur facere pontes ad riparius, niſi gui ab an- 
tiquo et de jure facere debent. The Reader is 
here to be informed, that the Word“ Homo” ſtand- 
ing without the Adjunct of Liber, probus, legalior, 
melior, legalis, ot capitalis, always fignifies a Per- 
ſon of ſervile Condition, which Claſs as in the Laws 
of Alfred may be ſeen compriſed ““ the Seoy” and 
1 8 the Eſnernihrum. Now theſe baſe and ſervile 
85 Perſons becoming by this Great-Charter admiſ- . 5 
5 ſuble into the Hundred- Court on certain Occaſions, e 
it drew down à Kind of Contempt and Deriſion 
upon the Court itſelf, inſomuch 5 the Majores 
Barone would not attend at all, and therefore 
they afterwards obtained an Act of Parliament to 
be excuſed from their Attendance ; and the next 
Claſs of Frecholders imitating, in ſome Meaſure,- 
the majores Barones, would not roll with the leſſer 


|  Freeholders, and thus the Court became divided 
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2 in Latin is called Decenna or 
What we in Engliſb, at this Day call Decennaty, 
which always eonäted of ten . amilles, each Per- 
ſon in the Decennary being what we oh under- 
tand by the Word Freeholder, and ergy | 
in the Saxon Tongue he was called a Fri-borges- - 
mon: if more than one Decennary lived in * : 
fame Town, it then. generally came to be a Wall- 
ed Tow and the Chief Magiſtrate of ſuch walled 
| Town had the Title of Ealbonmmane, and had _ 
the ſame Rule in * walled 9 as dhe, ä 
Rad in the N 
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As at the Torn. 5 In Boroughs where 
there were great Numbers of Men in 
walled Towns, they were arrayed by 
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into Clalles of I n the Grand- 


5 Jury, which as Britten clearly informs us was 


_. compoſed of twelve Perſons des plus Sages, et plus 5 


 leals, et plus ſuffiſaunts de taut le Hundre: which 


the Jury, whom we now call the petty Jury, were 


ſworn (as the ſame learned Author obſerves) par 

© Decennies er par Villes qurus leat preſentement W 1 
as primers Xii Jurours fur (es articles donnt ils ferront 
charges par Eur.“ and here we have the Origin or 
firſt Inſtitution of our petty Jury, Which 3 
as they were now and then obliged to admit Vil- 
lains, menial Servants, and other Perſons of baſe 
and ſervile Condition amongſt them, and that too 


upon the Oath of vile Slaves, it turned this Jury 
into ſuch Contempt, that in Deriſion it was call- 


_ ed the Court of the Lir, that is to ſay, not the 
little, but the LESS than LITTLE Court, Which by 
Corruption i is called the Court of the Leer. 


IA Borough or Bnph as it is written in the 


Saxon. Language,, was the proper . of 
ecuria, and, 
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the Confinies and Heads of the Elan + 
within the Town; and therefore every 

Ward had its proper Alderman, Who 
Was choſen Wig” not ee by the , 
"4 Prise. e ee 
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Decennaryy for the Tiching man or Headborough- 


man was à civil; Magiſtrate, whereas, on the 


contrary, 5 Conſtabſe was a military Officer, 


had always the Cuſtody and Guard of ſome 
Cafile or other, and'to him, 4x officio, belonged | 
what the French call baute 


but theſe Conſtables, or Caſtellains, baving groſs- 


ly abuſed their judicial Authority, there was after- 
wards an Article in Kin 722 obn's Magus Charta, in- 
Hus teneat placita Corn, 
—it likewiſe explains a Paſſage in another, Article 
of the ſame Charter, where it is eſtabliſhed, that 
_ © nullus Conflabularius diftringat aliguem mi item ad ; 
_  dandam denarios pro euſtodia caftri: and laffly, it 
explains another Paſſ; age in the ſame Charter, in 


ich the Kin 13 binds himſelf, that he will not 


verned their Caftles,. and” the ſeveral Per 


within their Juriſdiftion by the Laws of the 3 


 Dutchy of Mien, as 1 hou wh b **. * 
5 en are. * 2 3 


„ i baſſe juſtite- 


bles but of ſuch Perſons, qui {fie "M 
 Legem” Be et cam bene yeling obfervare: 


or it 
ſeems theſe Conſtables, before this oY i * 


INTRODUCTION: 


this Torn, and reſpeQive Leets, „ 
was Head of the Decennary during the - 
Year; theſe. were thoſe that had the 
Staff; and therefore ſometimes called "= 
+ Borſholders, + Tithing- men, and 
© Page 12. 1 as the Head of the be. Ry 
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= - . * Thoſe i in * the Downly: at N were 
= choſen in the Torn, before the Earl 
uw or Sheriff, and in the Leet before the 
- Lotd or his Steward ; in the Boroughs - 
they were choſen before the Aldermen” 
in their proper Ward, which was call- 
r Ward- mote; and the Aldermen 
did themſelves annually. chuſe their 
Head or Præpoſitus becauſe being ſe- i 
veral in their reſpective Wards it was 
neceſſary that Hers ſhould. 50 8 one e Head 
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bo Tie 1 5 this N "hs; been 1 
pointed out already, and amended, but I muſt 
| obſerve, the Saxons had no general Court under 
the Denomination of a Witena-gemote, the Style 
of their general Courts was either a mycelne om 


münze Lover ve opena or de mycelne N or d — 
| Ze =dny ge.” | 


* The Errors of this Paraghiiph hive” alfeady 
: been Correcienls ina a preceding Annotation. „ 
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in each Townſhip ; and therefore there n 

as an annual Magiſtrate | among the 
12 who made up one Decenna 

in each Town, and their. „ N 
was the Conſtable, or Head of ſuch 
Decenna; the Laws were made at the 


meme, which was a general 7 
Coutt of the whole Kingdom, as the 
Torns v were e of the Counties. | 


* The Torts were the befor Ge 12. 
and to them were ſummoned all te 
| Decennary of. the Counties, unleſs 
in Leets, to which they ſummoned 
the e of * 5 Coun- ES 
dies. M/ 9s Hoe Eg 8s ang, 13 
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9 Jo "the 8 were 4 
ed the Earls of each County, 3 
Lords of each Leet; and likewiſe 8 
3 berge of the Townſhip, who 
Were choſen. by the Burgbers of the 
N and they appeared (by the 
. vt N out . his on”. 
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_ Year at the leaſt, and generally N | 
(vi 2.) about es and Michaclmos. - | 


This * of the" Decennary. cont vas 
nued ſome time after I William the Con- 
queror came over, and there is a Sha- 
dow of it till this Day; for when the 
People ; et numerous, it was impoſ⸗ 
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4. {Te Wasen as it is here Gel ous 1 

not holden once a Vear at leaſt; on the contrey: YT 

they were only holden when the Kin ngs W not _ 
even all of them) aſcended the "Tirol. „„ 


* 


t Milliam the Conqueror, as appears by his own 


Code of Laws, expreſsly confirms the Laws of 
Edward the Confeſſor, and conſequently in them 
this Law of the Decennary: and this Law, though 
it be not carried into Execution at preſent, yet 
it ſtands unrepealed to this very Hour: and nappy 
were it fer this Kin *. if this Law, which, in 
the above-mentionec Code, is emphatically and 
very juſtly ealled the Summa et maxima Securitas 


Kegni, was, inſtead of gail, multiplying eue | 


penal Laws, which we learn by daily and 5 
Experience hath anſwered no other Ene but of All-- 
ing our criminal Code, multiplying Felons, and 
depopulating the Land by Franſportation of Con- 

Ficts, or by the more unmercilul and inhuman 


Poliey of public Executions of them kere „* 
Home, happy I fay were this Decennary Law re- 


vived, and carried again, with Vigour and Effect, 


into Execution NT the * Britiſh = 
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ER TNTRODVCTION. PE oe 


9 üble to put every Man into a Detenna⸗ i 
19; and therefore on the leaſt Offence 
given they made them find Sureties, 


ouſly found. 80 Where any Perſon was 


ws Charged with à Debt, he might purge | 
himſelf by his proper Sureties, and 
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4 1. marginal Noe hank 1 9 to, * N 
no Means give the Reader any Thing like "a 
Hiſtory of the Orignal of the Law- wager, For 
this Mode of determining Suits and Actions bß 
Battle or Duel, is not confined to Actions of — 
Debt, but to any Actions in which the Plaintiff 
_ .hath. called the Defendant a Liar, or a Traytor. | 
The Origin of it was founded upon the true 
Principles of a military Government, in which it 
, was deemed more politic, and more for the pub- 

" lic Good, that a Coward ſhould loſe his Debt, or 

Other Action, than that a Man of tried Courage, 

BH military Dexterity ſhould appeal to any other 

f = but his own Quarter-ſtaff; for that was 
ie Weapon the Combatants fought with an theſe 

| Occaſions, N. B. This Mode of determining all 


tilt be inſiſted upon, except in ſuch Cafes where 
_ It is teken away by ſome ſpecial Act of Parliament ; 

hs and it. is at the Option of every Defendant (except 
as above excepted) to be tried, either 9 fe 
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which by the S Law were previ- * Page I 3: | 
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aw of Acdions of Debt, without” Deed, may JN 


| Country or by his Gop: the latter Tal is this * _—_ 
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INTRODUCTION. 


The Torn perambulated twice every 1 
Vene through each Hundred, | (unleſs _ 
there was a Leet, from whence the + 
Sheriff was excluded) and twelve Men 
were impanelled to inquire of all Of. 
fences, fo that the whole Inqueſt might 
not come from one Decenna; and it. 
ſeems, that if any Perſon was preſented 
by the Jury of his Hundred he was to 
purge himſelf by + Ordeal, in the 
| Room of which the petit Jury was ſub- _ 
ſtituted after the Conqueſt; and if 


there was Favour. or Affection ſhewn & 


by the Sheriff, or the Steward, there 

- was an Appeal to the King's Court; 
| and it appears Jt the N that 
N . ed 


FRAY 
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64 I, The Sheriff . not be dt PR 

the Leet or Lit, becauſe it was holden, as Britton 
rightly obſerves, devant le Viſe. en journè de 
Viſc. If the Author of this Introduction has any 
Meaning, it is, that the Sheriff's Authority in 
the LIT ceaſed, and was inſtantly ſuperſeded by the | 

"TR? in K . into che County. 8 


The Trial by fimple Ordeal "mw for «Theft 5 
| bur x not for other Grimes.” 0 
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> hole en, which was called | 


INTRODUCTION. 
+ 4 fred animadverted very ſeverely on 
the judges of Courts that had id 
oy” of DEER e 
N * The Alteration pon the cn. 10 Page * 
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' When the Conqueror came in, every 
Perſon found in Arms againſt him'for- _ 
feited his whole Eſtate, in which he [ 
placed his Nor mans, and compelled all 
thoſe who were not in Arms againſt 
bim, to take out Patents of their 
Lands to hold of himſelf: In order to 
this he made a general Survey of the 
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So By the Wos 4 Fades we muſt not TY 8 5 
gal the Judges of the King's-Bench, Common Pleas, | ö 
in Eyre, or of Aſi ze; but * Judges here alluded 

to, Wers the zenorans, who had judicial Authority 

in County-Courts, and Hundred-Courts, and of : 
_ theſe Judges, no leſs than 35 did King Alfred, in 
one Year, ſentence to be hanged, beſides degrad- - 
ing or impriſoning ſeven . others; for the ſeveral 
Crimes of which Alfred found them guilty, vid. - 
"Andrew | Horne's Mirrour in his Article f the r 
n of the Common Law, r 
9 5 t Wilkam, Duke of Normandy, 'on "his . 1 
1 Ky of "Rug Ws, an the landed "ay r 
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Dome ſday; and from. hence it is, that 


we have n an Innovation of the Lag 
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li pared on out into chin Diviſions, one 


thouſand five hundred Thri-things or e 


- Hundreds, Wapentacs, and Burks were the 
per, unalienable Lands of the Crown. 1 


twice 155 Number of Lands were, by this an- 
iviſion, allotted to the Churth. and 
Churchmen. The 'Churchmen held one third f 


theſe Lands, for the Support of themſelyes and 


their reſpective Dignities ; and, for the Expen- 
«diture. of Which, they were actouritable "th To 
Man; as for the two remaining thirds, the Clergy 

held them in Tu, for the ſpecial Purpoſes. 4 
giving Doles or Charity to the full Amount of 


-one- third, and of expending the other Third in 


building new, or in beautifying, or [repairing old 
Churches ; às to the third Diviſion of Property, 
which comprized all the Lands, not otherwiſe 
appropriated to the Crown or the Church, it was 
allotted to the. ſecular Nobles, which Word in- 


_ cluded every ſecular 5 68 who was not of * 


vile Condition. 
The Crown-Lands were carefully re eigene 


2 480 ok, and therefore they were called . 


hich is the ſame Thing as Bockland. Thee 
ae as I ſaid above we re, b their ori- 


Pp Inſtitution, We e from the Crown. 


ut the early Saron Kings, by by the Help of their 


Law) ers, found out an eaſy Method of eluding 


* this nſtitution. For they "By or deviſed certain 


"Portions of theſe Lands to thei own male Re- 
7 for, Life, with, 18 d 


* fete the 


* 
— 
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mainders over, 
an everſion to them 
7 25 * | FO fares 
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INTRODUCTION. | 


in this. Period; and whereas the Saron 
Property was either Allodia, which the 


A Gullan call in Hlido, and deſcended to 
all their Children and Collaterals, and | 


was by them called Bockland, and was 


held by Charters ; which was originally 
invented by the Clergy in ſecuring 
Lands to their Monafſteries ; or elſe 
+ Baal. which were Eſtates for Life 
_ 
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rh and 1 the Grant in the moſt blo 


Manner poſſible, and that too by a written Tran- 


ſcript from the Crown-Book, or Regiſter; it 
was deemed the Kings had not departed from, 


or diveſted themſelves of, any Part of their Boc- 
land, becauſe the Crown till had an Eſtate there- 


in. The laſt Will and Teſtament of King 


Alfrid i is a Confirmation that Bocland could only 
2 
T have ſaid before. The Domeſday Book of the 


Conqueror, was nothing more than a * — 3 1 


land, and a new one became abſolutel 


becaule the ſeveral Denominations and rg 2 


of the Crown-Lands, underwent. a total Re- 


given or deviſed by a King, and ſub niodo as 


formation or Alteration, and eanſequently new © 


Patents became neceſſary. 


1 Folcland was only a a Subdiyiſion of that * 
landed Property, which a Perſon of free Eſtate 


demiſed either to ſonieCeor/ at an annual Rent, 


dor "which he apportioned ont for the Support of 


his own Houſehold, and alſo for that of his 
Ld afterwards * 3 je Theſe, * 
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kg had the Fruits of Wardſhips, Marriage, 
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INTRODUCTION. 


page r5. At moſt, ® and were held by Vaflals from ; 
the Great Lords by certain Services, or b 

Works; or elſe were Eäarldoms 'of I 
Counties, which were held by the King l 
without ſpecial Charter, for the Ga- ; 


thering in of his Profits, and Admi- 
niſtration of justice, and were gene · 1 
. rally for Life, unleſs forfeited for 5 | 


dren, where the Anceſtor v was merito- 
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1 


1 Alo. dal, and to hold of himſelf hereditarily, 


dial. generally by Knights-Service, which 


e 'rporated to 
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the 7 b and | elpeeialy in thin.” & he 
Farldoms or Counties were always holden by ſpe- 
cial Grants in writing, I have ſeen many of theſe 
: Charters, they are very ſhort, and are generally 
_ couched in the following Form: <1 Wi Mam, fir- 
named the Baſtard, King of England, do give and 
| grant the County of A. to F. and his 135 for 


| ever to be holden of me and my Heirs after the 5 


fame Manner as it Was holden” by D. his Pie 
deceſſor.“ 2 


# 
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5 INTRODUCTION. 


Where a Townſhip had Lands, and 


dubadded before with a + Provoſt. or 
Mayor, as the City of London and 
Cinque Ports, theſe Lands the Con- 


queror gave to ſuch and their Succeſſors, 


by the Tenure of contributing * a rea- * Page 16. 


ene towards the Wars. 


ing ag the denen runs. 


Pub e it was, that all. N 


were held mediately or immediately 
from the King, becauſe every Body was 
obliged to paſs Patents for their Eſtates ; 


He a ae to the Monadlutiah, | 
1 ui to the Biſhops, Lands either in 
Frankalmoigne, or per Baroniam, n. 


and this the Conqueror made to be 


held by Fealty, that even the Property 


vailed every-where fave only in Kent, 


where e other Cuſtgans * had 
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of their Eſtates might depend upon 
their Allegiance to him. This pre- N 
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19 ee 15. at moſt, * and were held by Vaſfats kom 
on the Great Lords by certain Services, or 
Works; or elſe ' were ''Earldoms of 
Counties, which were held by the King | 
without ſpecial Charter, for the Ga- 
thering in of his Profits, and Admi- 
niſttation of Juſtice, and were gene · 
rally for Life, unleſs forfeited for Miſ- ho 
demeanor, and often granted to Chil- 
Ten, where the Anceſtor was merito- 
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- Farldoms or Counties were always holden by ſpe- 

cial Grants in writing, I have ſeen many of theſe _ 
v Charters, they are very ſhort, and are generally 


named the Baſtard, King of England, do ive and 
grant the County of A. to B. and his Heirs for 
ever to be holden of me and my Heirs after the 
fame Manner as it was holden” * D. his 8 80 
decefſor. 1 | | 
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couched in the following Form: I Wilk am, ; F 


INTRODUCTION. „„ 
Where a "Townſhip had Lands, and | 
Lobliied before with a + Provoſt or 

Mayor, as the City of London and 
Cinque Ports, theſe Lands the Con- 

queror gave to ſuch and their Succeſſors, 


by the Tenure of contributing * a rea- Page 16. 
ae rie, towards he Wars. | 
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Be alſo fie to >the Wiest 
5 ad to the Biſhops, Lands either in 
Prankalmoigne, or per Baroniam, ae 
ing as "uy en runs. | 
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From e it was, chat all en 
were held | mediately ' or immediately 
from the King, becauſe every Body was 
obliged to paſs Patents for their Eſtates ; 
and this the Conqueror made to be 
held by Fealty, that even the Property 


of their Eſtates might depend upon 
their Allegiance to him. This pre- 
vailed every-where fave only in Rent, 
where LN other Cuſtoms Is had 1 
| | The Title of the Chief OE ig — 24 
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INTRODUCTION. 5 


that of The Father id tbe Bongb, vid * 
don to tie Plough, which firft extended 
to fave them from all Forfeitures: bit 
aſterwartis was conſtrued to extend to 
Felony only; and theſe! Privileges were 


Article of their Or Whe- 
ther it was an Act of Gran obtained 
un Atchbiſhop of Canterbury, 
and Odo Biſhop: of | Bayrux, who were | 
e in Kent, is ne | 


5 \ Thofe mat hell amediately fa 
che King were called his head Te- 
nants or in Qapite, as holding frem the 
Head of the Government, and gave ouʒt 
Vader-Charters to their Vaſſals; but 
Mill they were under Subjection to be 


* 


+ Theſe Tenants i in chu. were ſuch „ 

15 an under the 

King: If they held an Eſcheat, they were not 

properly Tenäants in Gapite, becauſe the | King 

15 imfelf was not the Chief Lord of fuch 5 
„„ LEY Lord ber * 4 


_ aHowed to Kentifh Men by the Graut 
of William the Conqueror. Whether 
er: r7. * they oppoſed him and made. this an 


Kin inga a ad upon any Treaſon commit- 
{ "x ? Fo 2 Y 7 — i wa + »; 5) 1 | 5 x q: ; 4 Has 1 


ted, the  Feuds - 1 
Eing, and not ta the Lords, becauſe = 


they qught not to receive, any. into their ; 
Lands, . n were Tae, to the 
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forfeited to the 


King. 
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"Ya the. ca She he POL he "he ; 
Manner of Proceeding: In the Saxon 
Times in the Tteng-gemate, all Mat- 
ters. both civil and criminal + were 
then debated, as likewiſe the Revenue; 
yet for civil and criminal Matters * they Page: . 
were only a Court (in the firſt Inſtance) e 
for Facts ariſing within the County, 


where they ſat ; but by Way of Ap- 


peal from the Injuſtice of other Officers 

they beard. Cauſes from all Countie. 

But William the Conqueror only cauſed 1 

2 States to reccgnixe him, and hdd 
| . 


"+ Sts « Civil 15 Crinind) were FE in 5 
the Free-borough Gemote, the Hundred Gemote, 
the Teithingha or Leth Gemote, and in the 

Seyte Gemote, but in this Witena Gemote (as it 


is erroneouſly called) the Buſineſs was to —_— . 
gate a Conſtitution or whole apes Ln at one | 
and "on ſame ä 9 


4 
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not thoſe annual Parliaments +, fats” = 
ap that being all Engliſs they might 3 
prove dangerous ; but he eſtabliſhed a 
conſtant Court in his own Hall, made a 5 
up of the Officers of his Palace, ald 
they tranſacted the Buſineſs both eri- | 
minal and civil, and likewiſe the Mat- | 
ters of the Revenue and as they _ 
in the Hall they were a Court criminal, „ 

and when up Stairs a Court of Revenue; 
a the civil Pleas they. heard in either 


Court. 


Theſe Ghurts Load of 4 70. . 
liciarus, who was in Nature of Preſi- 
dent, and called Cafitalis Juſtrcigrins 
Page 19. totius Angliæ; it was he who * chiefly _ 
. determined all Plexs,” and * him ſat 
„ ö ” the - 3 
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| - throughout the whole of Villiam the Conquerors 
oven Conſtitution, which is an ample compleat Con- 


firmation and Re-eftabliſhment of all the Laws, as 


well as the annual; or rather ſemeſtral, Parlia- ; 
ments of Edward the Confeſſor. Hoc quoque pre. 
cipimus (faith he) ut ones habeant et  tenent, Leges 
Edwardi Regis in omnibus Rebus, adiunckis his * | 


| CONSTITUIMUS « ad . 3 


" ? 2; ; 
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the Chancellor, + the Treaſurer, Con- L 
ſtable, T Marſhal, *anckapal,« and 2 ; 


| . 


2 No Cauſe of. een was de- 


termined without the King's Wit; 


for even in the County 


iſſued a Juſticies to the Sheriff, to en- 


able him to hold ſuch Plea, Where 
the Suitors are ee pad the 1 Law = 
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Ws The Chancellor 1 was not then 7 great 13 
Officer he now is: For his Province was that of a 
Notary-Royal, as the very Name itſelf imports, 
Can or Con ſignifying the King, and Seller or 


Dourts, ok 
the Debts, which were above 40 5. there . 


be” likewiſe the Writ of Right A x 
out to enable the Lord to hold Plea of 
Lands within his Juriſdiction, for it 


rather Sealer ſignifying an Officer authorized io 


Sgal all public Documents, and the Office it- 


ſelf, was called the Chan- cery becauſe the King' 's £ 


* Wax or CERA was there kept in ſafe Cuſtody. 


t The Conſtable was an Officer attendant on the i 
King s teſidentiary or itinerant Palace, as well as 


the Marſhal, Steward and High Chamberlain, 
were houſehold Officers - nies into * 


0 Kingdom by 7 lam the NS 8 


0 * Page 20. On 


. 


1NTRODUGCTION: 
grew a Maxim among the e 
that no. one could Lands without the King's 
Patent, nor Plia above in without "the 5 
King's Writ. . Dy 


Theſe Writs ware 5 i 5 «Ib, . 


feige and generally returnable into the | 


King's Court, and Wherever the Court 
fat either in Aula Regis, where they ſat 
on the * criminal Side, or on the Re- 
venue, which was above Stairs; if the 
Writ was returnable at either of thoſe 
Sittings, as the Party appeared they 0 


prtoceeded to heat the Cauſe, and give : 1 


their J udgment : The civil Pr ceedings 135 
h ors minuted by the Officers attending, 
1 r in the criminal Court, or in the 


F 161-5 ; ſo that civil Fleas are formed ; . 


both in the Sovereign + Eyre of be ; 
Xing, anq.1 in was TORT, ON 
Though 7 


5 ö 8 F 


+ This 8 to 4 our 8 Kings in 8 


8 Nl Per ſonis was only made once in every  ' 
_ ſeven Years, and 48 Days Notice was always —2 es 


vioufly Mr See / William  Flarile n fub 
Ann 1 


the Kingdom running into Ni/e Ar, h the la- 
 dolence of our A K Ring, Him * LY 1 
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; but this ſeptennial Perambulation of - ; 


INTRODUCTION. ; 


Though both the Civil and Criminal 
Buſineſs was diſpatched; by theſe Of- 
_ yet they had ſome Buſineſs that 2 
was peculiar to each of them; the Juſs 
ticiar preſided in the Court as the Head, 
and therefore called Capitals ; all Pa- 
tents were formed by the Chancellor, 
and the Seal put to them, and he had 
the Cuſtody of the Seal of the Court 
both for Writs and Patents; all Man- 
ner of Accounts were cially: audited — _ 
by the Treaſurer; and therefore * in * Page 21. 
his Office the great Roll, now called 
the Pipe-Roll, was made up, and was 
a Rent-Roll of the King's whole Eſtate ; 
from thence they ſent Extracts, now 
called the Summons of the Pipe, to 
; chan At who was his Bailiff in 


d 4.0 "2 Ok 
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in the Year 1176 mein it in ſome Than . 
and inſtead of enjoining our Kings to go this ſep- 
tennial Circuit in their proper Perſons, at a great 5 
Councib then holden at Nottingham. Ex affen- 
fu fili ſu Henrici ny et Magnatum Anghe regs, 
num in ſex diviſit earumgque ſingulis tres conſli- 
tut 70 Hin . theſe Judges in Eyre wer „ 
to go. the Circuit, for the future inſtead of our 


Kings; and here we have the Origin 5 Ws In, 
en of J uſtices i in Eyre. 


A 


INTRODUCTION. 
each County, to gather his Revenue, 
l and the Sheriff came in and accounted at 
F Michaelmas and Eaſter, and brought in 
1 the Money from each Bailiff wick; the 

Sheriff let the King's Demeſnes, and 
likewiſe gathered his Rents and Fines all 
but the Wardſhip and Eſcheats, which - 

belonged to the Eſcheator, a . : 
Officer appointed for that Purpoſe | in 
every County. 
The Sheriff cs like wiſe for 
the Profits of his Torns, Hundred 
Courts, and Wapentakes, and ſome- 
times they farmed them at ＋ 2 certain 
Rent from the Crown. 35 
Io the Conſtable and Marſhal AY 
belonged the Care of Matters of Ho- 
* Page 22, nour, War, and Peace; “ and therefore 
all 4 Foreign Facts committed by the 
Kings Jabieck were referred ta them ta 
. r 
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Fg The eiche of . Grid the Sheriff. 

wick of the County of Middleſex at the Rent of 
300 l. per ann. which is the preciſe Rent the a 

for ie at this Day. II: 
+ Theſe great Officets of State had conuſance _- 


' of all Trials per Battail between ſe and 
SubjeR within the Realm. 


INTRODUCTION. 


7 8 according to the Law of Na- 


tions and of Arms. 

From the Beginning of the holy War, 
Wh was ſoon after the Conqueſt, 
there was a common Law of Nations 
and Arms that went thro! all Chriſten» 
dom, and the Honour of Knighthood 
was uhiverſal. So likewiſe in Richard 
the. F irſt 8 Time the Laws of + Oleron, 
d . tran- 


— _ _ * — 


4 The Laws of Oleren were aboliſhed by King 
| 2 Magna Charta. For our early Norman Kings 

aving very great and extenſive Dominions in 
France, and Oleron lying within that Dominion 
and being entirely under the Government of 
French Laws, thoſe Laws were declared to have 
no Force nor Authority here in England. For, 


when it is ſaid in the Great Charter that Nema _ 


impriſonetur &c. niſi per Legem Terre, and in ano- 
ther Article of the ſame Charter, nif per Lo 
Remi, the Phraſes Lex Torre, and Lex f 
are to be taken and underſtood emphatically there 
uſed in expreſs Contradiſtinction to the Lex Norman» 
die : or Lex Acquitanie, or the Lex Andinogavie (i. e. 


Anjou) all which French Laws as well as the 


French Modes of pleading had as it were ouſted 
the Lex ROI. But as only theſe French Laws 
and not the French Modes of pleading in our Law- 
Courts were aboliſhed by this Great —5 ſo the 


French Modes of nh" having not been literal- | 


„this Charter was af- 


y aboliſhed at the ſame cord > 
8 to * tter of it, 


terwards interpreted aceor 


and 


INTRODUCTION, 


tranſcribed with ſome Variation from 
the Lex Rhodia, were brought into this 
Kingdom. 5 
The Common Law of Nation and ; 
Arms was ſuppoſed to be beſt known to | 
the Conſtable and Marſhal as attending 

the King's Armies ; and therefore theſe 

Matters were referred to them. 

The Quarrels and Diſputes between 8 

® Page 23. the King's menial Servants were “ de- 
termined by the Seneſchal and Mar- 

Mal, 

+The Marſhal was FS to _ Pei 

ſoners, and take Care that no linde 


cency was committed in N King's 
Houſe, | 


The 
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and this is the Reaſon that the French Mode of 
pleading hath continued in a great Meafure even 
i to the preſent Times. N. B. By the Lek Terre, - 
1 and Lex Regni is underſtood the {am of Edward 
3 the Confeſſor confirmed and enlarged as they were 
[i by William the Conqueror: And this Conſtitu- 
| tion or Code of Laws is what even to this Day 
we call the Common Law of the Land. 

4+ The Marſhal was alſo to fit in the "Rag of 

the King, and, thus ſeated, hear and determine 
1 all Pleas of the Crown ariſing. within the Verge 
1 of the Court: But neither the Marſhal nor Se. 
. . neſchal were to hald Pleas of Frank- Tenement. 


* 


* 


INTRODUCTION. 


The Chamberlains were to count the 
King s Money, as it carne in and iſſued 
out of the Treaſury, 

The King's Sabin Byte or Court 
removed with the King wherever he 
went, and wherever he oor: the Torn 
: in 0g County ceaſed. 

coming into any. "Wang, at 
Match depending in the Torn were 
brought into the Eyre, and when there, 
| the Record was never afterwards parted 
with; but becauſe the Eyre was only 
ambulatory in the County where the 
King removed, they found it neceſſary _ 
that there ſhould be Eyres that ſhould 
go the Circuits, through the ſeveral 
Counties in England; and thoſe in 


their Circuits ſuperſeded the Torn, pi ”* a ö 


wherever they came, and tranſacted all 2% 28. 

Manner of Civil and Criminal Buſineſs. 
They went the + Circuits from ſe- 

ven Years to ſeven Years; 1 and thus the 
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2 Theſe Jilices 3 in Eyre were laid affde by i 
Edward the Firſt, who in their ſtead pang. 
1 of Alkze. : 
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INTRODUCTION. 
Juſtice of the. Nation ſtood till about 


. the Time of the Barons Wars. 


When the Court received any Plea, | 
if it was Matter of Fact, it was tried 


by a Jury of the County, impanelled 
: before the Juſticiar, or by the Law 


Wager in Debts upon ſimple Contract; 


for they thought, if the Plaintiff truſt- 
_ ed to the-Honeſty of the Defendant in 
lending bis Money without Specialty, 


he ought to truſt his Conſcience in the 


Diſcharge ; but if it was denied, then 


the Witneſſes were joined with the Jury 
to atteſt the Truth of the Deed; this 
was according to the feudal Inſtithtion, 


the Pares Curiæ ſigned the Inveſtiture, 


and, wherever it was queſtioned, atteſt- 


, Page 2 25; edit: T herefore * in all Pleas of Land 


the Method was to produce the Inveſti. 


ture ſigned by the Pares Curie ;... but ” 
where the Inveſtiture could not be 
found they joined Iſſue by Battle. On 


; the Writ of Right, which was often 
the Saxon Form, the Defendant had his 
Choice to try it either by a Jury,” or a 


Battle; but e the Battle Was ob 
Fs 3 uncertain 


INTRODUCTION. 
uncertain Event, the Aſſiſes were after- 
e invented. | 


The Battle ſeems to be a very un- 
ern Way of trying Property; and 


therefore it was in the Defendant's 
Choice, who was in Poſſeſſion, whe- 


ther he would try in that Manner or not, 
and if he could produce his Inveſtiture, 
he was ſure to prevail coram Paribus; 
and if any Perſon was got into Poſſeſ- 
ſion by forcible Diſſeiſins, they removed 


ch Treſpaſs in'the Torn by an Inqui- 


fition; that ſo he who had Jus Poſſeſſionts | 


might defend the Title in the Action: 


But becauſe the Trial“ was to be per * Page 46, 


Pares, the Sovereign Eyre ſeldom took 
Conuzance of Cauſes out of the Coun- 
ties; and therefore it was neceſſary to 
ſend Juſtices in Eyre, that the Cauſes 
in each County might be tried; if they 


did not take Conuzance of Cauſes out 


of the County where the Court ſat, 
they were fotced to ſend Inquiſitions to 
Sheriffs, and afterwards to Juſtices in 
Eyre to try the Fact, and aftetwards to 
N tend it into the E Court. 
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INTRO DUCCTTON. 
On the Criminal Side, Crimes were 


preſented on Articles of Inquiry, as in 


the Saxon Times, but they did not on 


ſuch Preſentments put them to their 


+ Ordtal, but introduced a Petit Jury 


in the. Stead to try the Priſoner, and 
therefore the Priſoners did not uſe to 


produce their Evidence to the firſt Jury, 


as they had formerly done, hen ithey | 


were put to their Ordeal. 
From thence they only gave! the Grand 
1 Jury wok: Evidence a as was ſufficient to 
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+ T have already explained this Titi We 


and alſo the Inſtitution of the Petit Jury, or Jury 


of the Court Lit, I ſhall only further obſerve, 
that the Law-procecdings, at the Time this Court 
was inſtituted, being all in the French Tongue, 
and the Lauri i being ſounded in that Langu 
like the Engliſh ee, is another Reaſon for Writing 
the Word Lest inſtead of the true Gaben | 
phy Lit“. 
| This Jury was called 8 becauſe, before 


they ſeparated themſelves from the County Court 


as I have mentioned already, it was compoſed of 


all the Epiſcopi, Comites, Vicedomini, Vicarii, Cen- 


tuarii, Alder manni, Præſecti, Prepuſiti, Barones, 
Vavaſores, Tengrevu,' & ceteri terraruni Domini Co- 


mitatus; but this Grand Jury being afterwards 
excuſed their Attendance on this Court by a ſpe- 
cial Act of Parliament, the Grand Jury of the 
preſent Times is compoſed only of Knights ne 
other F recholders, 


INTRODUCTION. 


accuſe. This was a great Reformation 
of the Law; for in the Savon Times 
the greater Offences were tried by the 


Ordtal, and the leſſer by Computgators; „ 


both of which were inſufficient Methods 
of determining Cauiſes; and therefor 
the changing this into a Petit Jury was | 
of great dvantage. When theſe Judges 
in Eyre b ee retutned, they lodged 
their Records in the King's Court of 
Exchequer, n of which ſtill remain; 
and for the Fines and Amerciaments, 
which were in doch Courts, Proceſs 

from the Exchequer; and there- 
ford! the Diviſion of the Courts the _ 
Record of the Fines and Amerciaments 
were kep tin the ſeveral Courts, and on- 
ly S out of them A tranſmi | Ra 05 
into the Exchequer- 1 v6 To : | 
hut the Juf ces in Eyre had a 1 · Page 28, 
Authority than any of the other Courts; 
for when the Cauſe concerned the King's 
Revenae, they could give Day into” the 
King's Sovereign Courts. So that the 
Juſticiarii Hinerantes were ſuppoſed to 


communicate with the , —_—” 


1 LIE „ en, 
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in the Counties; but being: no more 
Page 29. than a delegated Power, there was 
ſtill a Writ of Error from F before 


INTRO DHU CT ION. 


dentes, and to ſupply their Places in el 
the Counties where the Soverdign! 20 8 
Was not. pkg 1 | 


As the Torn was abi choad 


the whole County, ſo the King's Court 
originally perambulated through the 


whole Kingdom; and after the Con- 


queſt, when the Kings diſcontinued the 
Method of making their Circuits through | 
the whole Kingdom, they then appoint- 


ed Juſtices in Eyre, who went in their 


Stead with a delegated Power, but were 


always eſteemed Part of the King's 
Court exerciſing their Juriſdiction with- 


the King himſelf, and i in the Palace of 


Weſtminſter, where the Seat of his chief 
Reſidence was, there were Refidentiary 
Juſtices, who heard and determined all 


Cauſes in the King's Abſence; but there 


were often Commands given to bring 
| ſuch Plea before the King himſelf. 


The Juſtices in Eyre had ſeveral A 


ticles, which, they 8 in Charge, and 


pro- 
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1 proceeded upon, and Lords of Liber- 

8 ties came the firſt Day and made their 

1 Claims, that they might held Pleas 

within their Franchiſe at the ſame Time, | i 
t and that the Juriſdiction of the Eyre "= 
e might appear, and when the Charters Ca | 
. were loſt thoſe Claims were allowed as 25 | 
e Evidence of their Franchiſe, | _ 

1 The Marſhal (as has been ſaid) be 

* 5 ing to take care of the Priſoners, did 

r attend the King's Court; but when the - 

e Juſtices became * ſtationary, there was * Page 30% 

8 likewiſe a ſtationary Priſon, which * 

7 called The Fleet. 7 

e The Juſticiar of Fame + er oy 

8 was that, which united the King's 

e Courts under one Head, and being ſo 

f great an Officer he was dangerous to the 

f WW Government, and obnoxious to the Ba- 

) WR ronage; towards the End of the former f 

1 Period. . Eo Sr, 

by "ID 

8 . T—T—2 8 

He + The Dos of this . in the Ab- 5 

33 ſence of the King from England, was that of a 

d Vice-Roy, and in his ſingle Perſon centered 5 


the err 1 of he Kin gdom. AD 
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INTRODUCTION, 
* 2 Peterſon, made Juſticiar totins 


Kegni, and bontinued till 15 Yohn, got 


ſo great a Power, that he became un- 
eaſy to the Crown. 80 that King Fobn, 
from his Death, ſwore he then began 
to be King of Englund, and though 
there were two Juflictart afterwards in 
his Reign, they continued but for a 
ſhort Time; for ＋ Peter de Rocher Was 
not long in his Office, and being a 
Poitivin was not "grateful to the Engliſh, 
and as to Hugo de Burgo, it i8 uncer- 
tain, whether he was Jufticiar, or not. 
It plainly appears King Fobn had a 
Defign to lay aſide the Power of the 
Juſticiar; and thefefore he readily | 
| granted-an Article in the Grand Charter, 
that there ſhould be Reſidentiary Juſ- 
tices; and that Common Pleas ſhould 


not follow his Court, but be held in 


_—— 


+ King vun, on = going to Poittiers in the 
Year 1213, conſtituted in his Place Peter Biſhop 
of Wincheſter (by. Lay- name Peter de Rape) Tok 
TICIAR of all Eleland, Hubert de Bergo was alſo 
appointed to the ſame high Office i in the Year 1214, 
as William Earl of Pembroke alſo was in the Year 
1216, 


INTRODUCTION. [] 
* ſome + certain Place: Whereupon a | 4 
ot Reſidentiary Court was eſtabliſhed at } 
4 e as a x Rendjog Seat of Juſ- 1 | 
My : : oe; 
in l F 
k _ — — — 
7 - This Article of King Nabe. s Magna Charta 
- het been totally miſunderſtood. For when he 
a ſays © Communia placita teneantur in aliguo certo 
16 Joco,'® he only means to reſtore to the People their 
% ancient Manner of holding the County and Hun- 
a dred Courts, which had been interrupted by there 
4 being two different Kings then ackhowledged in 
7 England, namely King John and Lewis the Dau- 
* phin of France. In theſe turbulent Times, the 
1 Country and Hundred Courts followed the tem- 
4 ory local Palace of the reſpective Kings. The 
| Kink? had this Power of removing theſe great 
E Cour ts upon any very Gon Occaſions, as ap- 
y pears by the following Confirmation of a moſt 
/ ancient Inſtitution by Henry the Firſt, “ Sic ut 
of antiqua fuerat inſtitutione Fermatum, ſalutari 
Z Regis imperio vera nuper eft recordatione firmatum 
=; Generalia Comitatuum placita et definito tempore CER - 
d TIS LOCIS per ſi ingulas Angliæ provincias conuenire 
n debere, nec ullis ultra fatigationibus agitari, niſi 
2 propria Regis Neceflitas, vel commune Regni com- 
ce modum ſepius adjiciat.” 
Agreeably to this ancient Inſtitution, the 
2 Barons required of King ohn, that the County 4 
5 and Hundred- Courts, which in thoſe times were e 
: the real and only Parliaments of the Kingdom, | 
4 ſhould not follow 'the King, wherever he ſhould 
0 be pleaſed to command their attendance, but that 
: on the contrary they ſhould be holden, conform- 
” ably to the ancient Cuſtom of the Realm, # ſome 


certain Place in every 33 throughout 25 5 OR. 4 
©. ing Www 


* 


* r 
* + 2 5 
8 *. 

9 

8 


INT RODUCTION. 

tice; for the Determination of ſuch 

4 Pleas as were merely Civil, and belong 
to the Subjects between themſelves; 

and thus began that Court now called 
Co r 
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Kingdom. But the Cuſtoms of France prevail. 
. ing then, and being ſtill more adapted to the 
—_— Temper of Henry the Third, who was Son and 
_ 3 Succeſſor to this John, he formed a Plan to 
11 aboliſh theſe provincial Parliaments, and the firſt 
1 | Step he took to accompliſh his Deſign, was to 
—_— remove Part of the Buſineſs of theſe provincial 
7M Parliaments near his own Reſidence, Accordingly . 
8 he erected a new Court in Veiminſter- Hall for this 
ſpecial Purpoſe, well knowing that if he could. 
draw one 55 of the- provincial Buſineſs imme- 
diately under his own Eye, (where conſequently ' 
it would be more ſubject to his Influence,) that 
every other Part, worth Notice would ſoon follow, 
and thus a reſidentiary Court, now. ſtyled the 
Court of Common-Pleas was erected in Henry 
the Third's Reign, (and not in that of his Fa- 
ther John) and was opened on the 6th of Fuly 1233, 
| which tallies with the 19th Year of Henry the 
Sk Third, Robert de Ros being appointed the firſt 
SS Chief Juſtice, Robert de Bellchamp, Regin de Moyjun- 
5 & Robert de Rokely, the other three Judges. 
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Ln | ram Petro milile, & dec 1 
3, Metin Domini s" de Banco, de 
©. Termino Santi Michaelis Anno Reg min | 
= . n Hie 
TR Francia, libernie, * Fidei 
| 8 cundo. And becauſe all Civil 13 
and Subject were to 
| therefore t this Cour 
. 17 1/4 0th AO 
| t Daring all the Reigns of our Saxon. and Daviſh 
K ge, aud even to the eventeenth Year © wal . 
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We H Hy 1 Racer „ 
"ia Communia Placita, or Common Pleas :* 
And the Word Pleas anciently ſignified the 
Convention of States in Campis; and be- 
cCauſe in thoſe. Conventions of the States, 
KaAll Cauſes were heard, debated and deter- | 
mized, therefore by Corruption the Cauſes 
got the Name of Pleas from the Court 
where they were decided; and therefore the 
Court, that was particularly erected to hear 
aäkand determine Civil Cauſes, Was . a 
Ys I men Pleas. e 


e in „ Hall, all Pleas, civil as well as 
criminal, were tried and determined in the reſpedive : 
Counties where the Cauſe of Action aroſe: Per fingu- 
las Angliz Provincias nec ullis ultra fatigationibus agi- 
rari, Vide Leg. Hen. primi. And ay every County. 
in all judicial NE was a ſeparate diſtin Community, _ 
and as all Cauſes were heard and (if not too difficult) 
determined by a Majority of ſuch. )Community, ſo the 
Cauſes, thus adjudged, were called Placira Communia 
or Common Pleas. or the Pleaſure of. the Comma, 
5 that is to ſay, they were determined Fudicio Communi-” | 
ralis iftius, by the judgment of that Community; the 
accuſtomed Mode of. pronouncing? that Judgment w'as 
| 1 very few Words as may be ſeen in King, - 
Ted's Law 3. i Him, licode Zallum which in modern 
nglifh is ““ that it l them all'“ Where Note, 
that the Word Mcde, or liked, is the fame Werd 4 5 
Ates, in Latin. In Fact this conciſe "Mode of pro- . 
 --_ -  nouncing Judgment in cop yrs te this Day in the; 
3 . Houle of Peers, and is exprefied by the Word !“ C-. 
en, From theſe obſervations conclude that the , 
Word, a Plegs® is an Abbreviation of the Word Plea» 
frei which is ſynonimous to chat of Content in Engliſh, | 
licode in Saxony licet in Latin, and P 


Which ie only a, corruption of, the Ward: Placet, or in 


_ - - France as Well ae here in England, when * "Wy 
1 the 9 66 = FO: * veur,” 9 15 | 


of 15 Court 7 cane Plat. 


This Court's. Authority is founded on „ 
eee Writs. iſſuing out of Chancery, 
Which are the King's Mandates for them to 
- proceed to determine ſuch and ſuch Cauſes; e 
105 it was a Maxim among the Normans, 

that there ſhould be no Proceedings in the 
King's Court in Common Pleas, without the Reg. 179, * 
King's Writ; therefore a Writ always iſſued 
to warrant this Court's. Proceedings; and 5 
thoſe iſſued" out of Chancety, becaule Wien Me WY 
the Courts were but one, the Chancellor —+ 
had the Seal, therefore when they were di- 

vided, he ſtill keeping the Seal, ſealed all 
original Writs: By this Method the Seal 
was a Check on the other, Courts to _ | 
what Cauſe was there, and likewiſe that the 
Fines for having Juſtice in the King” J Court 
ſhould be anſwered in the Court of 
before there were any Proceedings; and 
therefore * Fleta ſays, Dum tamen warrautum * Wo 
per brevium Regis cognoſcendi, nam. ſine M ur- Eleta 58. 
ranto e e non Ae 188 Coer. . 

bimem TOTS 3 by > 3 115 ien n 

And Britten fa 785 on the Eftabli 


© this Court, . 1 9 they, ſhall. plead. 


| Common Pleas as we ſhall command chem a 
N a { WW wth. > kh, 4 * 2 25 Lk ee ** N78 DN | EM g 
Le K . OP x Win i ANN Fam TSB WIDE. 


9 ial erect! 8 N •˙ „ 
cotempary with Hany the Third, in 'whoſe Reign —_. - 
dart of Common Pleas was erested; does «nor fy — 
che Common Pleas maſt abſolutely” and neceffarily be 
holden in We/ftminfer Hall: On the conträry, he ex. | 
preſaly ſays, they ſhall be holden at eee, —_ 
aillours, Ià on nous voudrons ofdiuer,? * Jo wat 
OY * "9 2 * d or dai.” e | 
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| ' The ie Hiſlry Fr Prater. 1 
„ „ Writ, ſo that the — on our 
| Writs may be recorded. 
But this is to be Uacerädl 1 t d. 
Cale is to be between common Perſons ; 
for when an Attorney, or any Perſon f be- 
8 longing to the Court is Plaintiff, he ſues by 
3 Privilege, and is ſued by Bill, which 
ne is in Nature of” a Petition ; bot SR ori- 
ginally commence in the Court of Common 
0 Pleas, and have no Foundation in Chancery. 
; Is, here are two Sorts of Writs, viz. 4 Breve 4. 
 Hominatum & innominatum 3 the * contains 
1 45 . | 


KEY 
n . r 1 — ad FEE OL, 
7 b ks a et — — act — 
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e * 
8 . 
* 5.4 
GS," 


LY This Wa. of faing a : Ba. 3 — to this 
Court by writ of Privilege is conformable to and 
grounded upon the Common Law of the Land, -properly 
ſo called. This Common Law is no other than the 
| Laws of Edward the Confeſſor confirmed and enlarged 
lp by William the Conqueror in which code, Law 35. it 
| is inter alia eſtabliſhed for ever, ut omiis bomo pacem 


© babeat eundo ad ane * err 4 n 8 5 | 
e. Fur abend e ads 


n 


erat, tune termine congruo 23525 0 e faculta- 

tem habent.' Si de nominaris-placitis terminum non fuſcs-- 

| $64 (nif competens Soiners i. e. Eſoign) aum detineat.. 

Si non venerit, omnium reus fit, de quibus placitum nomi- 
natum ſilſcepit, and again cap. 46. 8, quis a domino - 

| uo, wel juflicia per ſuam, wel alterius ſuggeſtionem impla- 

| FLeittetun, JSubmoneatur ad ſeptem dits in endem Comitatu, de 

. nominatis ve/ innominatis $f nba „ lex domino 
I » adietur, differat.catera placita (fe Aut oy donee 
luer deducatur per Burgi-Legum, id g. per Laem Dicms 
vel Frie- Burgi et nominentur ei plaeita, et inde ad Aptem wy 
lies re/pondeat, quod uelit. And again rap.” 50. 07 quir 
.a «Oe, hae FRO: RIM te nominatis me 5 bo 


* 7 1 of ? 5 * 
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# the Curt of cane Plan 


the Time, Place, and Demand, very parti- | 
_ cularly ; as the other contains only 2 general 
Complaint, without the Expreſſion of Time 
or Damage; as the Action of Tref) aſs, 
which might have been at any Time done, 
and was intended to. defend the Eſtate itſelf 
againſt the Invaſion of the Neighbours, and 
ſeems to have been allowed thus general ori- 
ginally before the Diſtinction of Bounds ; 
and therefore the f Vill only was alledged | 
where the Treſpaſs was ſuppoſed to be done; 
the Plaintiff alſo might count of any Treſ- 
pals committed before the Suing out of the 
9 


* 
paſs of the Writ, may be comprehended 


cannot in any Manner be extended beyond 
the Weit! 0 in this the Common Law 
| 'B 3 . es "Yrs 


4 $7 , , f N 


, c * ; 
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n 


wulgo did un.] placitatus ad diem condicfum et non . 
nerit, omnium Platitorum de quibus nominatim implaci- 


reſpectauerit. Aliud enim oft fi quis a Domino Juo Submo» - 
 neatur ut illa wel illa die fit ad cum et placitum vi nomine- 

tur, et aliter fi ita expre/5e fit mannitus (i. e. ſummoni- 
tus) ut ei placitum non nominetur, Wc. N. B. Theſe Laws 
of Heary the Firſt, and the incidental mode of plead- 
ing, were the ground-work and baſis of King John's 

Magna Charta, and therefore are of the highelt ma | 
thority. | 
-+ The Vill fans to be dlledges of neceſſity i in Con. 
formity to the 23d Article of King John's Great 
| Charter; where it is eſtabliſhed chat wee 88 me” * 
; * di ringer, SG 


* 


very Thing, that comes within the Col. 1 Page * 


within the Declaration; but the Declaration, 5 


1 £4, 1. . YM Ease "alias 8 | EE 


ta batur, incurrit emendationes, miſe competens aliquied my 


* 
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differs from the Civil Law; they begin with 
a Libel, from thence there iſſued a Citation 

mentioning the Plaintiffs - and Defendants. 
Names, and the Name of the Judge; and 
the Apparitor having cited the Party, he was 

to take out a Copy of the Libel. In the 
beginning he had ſolemnes forme," ſo that 
they held qui cadit 1 libella tadit in cauſa ; 
be afterwards they changed it with Leave 
of the Court: But ae could be nothing of 
this at Common Law, where the Chancery 
iſſued the Writ, which gave the Common 


.. Pleas Authority to proceed; and therefore 


they could not alter or change the Nature of 
the Action, becauſe the original Writ, was 
the Ground of the whole Proceedings ; fo. 
that whatſoever could be compriſed in the 
Writ, however multifarious, might be com- 
priſed in one Declaration; 3 but whatever 
could not be contained in one Writ, could 
not be comprehended in the Declaration, 
becauſe the Declaration wis to be conforma- 
ble to the Writ. = 
Theſe original Writs were contained in 
the Regiſter, which was a Book preſerved 
in the. Chancery, where the Forms of. the 
Writs, as well thoſe that were brought from 
* Normandy as thoſe which were added by 
MNMaſters in Chancery, were tranſcribed; They 
divided the Writs relating. to Lands into 
Droitural and Poſſeſſory ; and Writs relating. 
to Perſons into thoſe Ex contram, & Ex 
_ delifo, Under Ex contrafu" was couched 
Debt, which was to reſtore the ſame in N. 
nero; and the ather che lame in Hpecie, ar 
00h * 5 5 


- 


i the Court of kde Pla. 


Damages; and alſo Actions of "Aceaont,” 6. Wy 


Covenant, and Annuity, Sc. Actions Ex 
delicto were either for Treſpaſſes founded on 
Force, which were Treſpaſſes vi & armis; 
or upon Fraud, which were WP Actions upon 9 


the . „„ 


Theſe, whether they were {Ae beſt Divi- 
ſions that could poſſibly be formed, yet gave 
the Rule of what could, or could * be 
contained in one Declaration. 5 


Thus Debt on an Obligation and on A | 


Mutuatus may be joined in the fame Decla- nai 3. 
ration ; becauſe the Writ is general ; and 3% 4 13. 


„ e 
—ͤ——— — — — — — — — —— — 
's. A upon, the Cake were not limited « to „ „ 


only: They, compriſed all Species of Actions, for 


which as there was no Remedy at Common-Law, 1. . 65 ng 


by the Laws of Edward the Conſeſſor as enlarged and 
ca by William the Conqueror, ſo conſequently 
there could be no Forms of Writs for ſuch Adtions found 

in the. Regiſter, hence, when the Common-Law yu! 
came thus to be broken through, it became neceſ- 
ſary that there ſhould be new Writs formed to tally 


and ſquare with ſuch Offences and Crimes, and the Tg 


forming theſe Writs according to the Nature of the 

Offence or Crime was afligned to the proper Officer 

and Clerks belonging to the Regiſter Office; But 

this Practice being conſidered as an Innovation on 

the Common-Law, it was thought neceſfary to declare ' ' 

or enact it Law, which was accordingly done in the. 

| zoth Year of Edward the Firſt. Bur this King did © 

not venture to authoriſe theſe Actions on the Cale A 

cept it were in Caſes were there was no e 8 
Common-Law. Vid. 13. Ed. I. e. 50. Super were ö. 

_ tutis in Dr ru Ltcis o ad RENE DIA editis, m 

| diutius querentes cum ad curiam wentrints recedant de 

remedio deſperati, habeant brevia ſua ** in ſao caſu 

 proviſ/a,” It is in this Statute we find the Origin, 

OO, and Boundaries of Aktion on the Caſe, 
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| | 1 dure in Action there are 
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dure in Aan the T e ration upon both will be warranted 
eee hority given in the general Words 
7H. „ in the Writ: So you may join Debt and 
| Broke, Join- Detinue in; the ſame Dec aration, becauſe © 
Writs in the Regifter, in which 
90. both are compriſed in the ſame Writ : So 
you may join Debt upon a Leaſe, and for 
Cloaths, they being in the Words of the 
- ſame Writ: But Debt and Account, or Debt 
and Treſpaſs, cannot be joined in the ſame 
Declaration, as there are for each ſeveral 
* * Page 6. * Writs, and one does not warrant a Declara- 
e tion upon the other. 5 
Vest. 223. Several Treſpaſſes may be joined, beckuſe 
36. 8 they likewiſe are compriſed in one Writ; 
8 n. and ſo. ſeveral Actions on the Caſe, Where 
„Sid. 244. the Caſe is of the ſame Kind, may be j join- 
per Holt con. ed in the ſame Declaration; as an Action for 
2 Fraud on the Delivery of the Goods, and 
| 2 Show. 250. on the Warranty of the ſame Goods, being 
faysthey were both on the Contract: So, againſt a com- 
| OO mon Carrier, on the Cuſtom of the Realm, 
Deceipt only, and T rover may be joined, becauſe both or 
the Tort, it being a Violation of them not 
to deliver the Charge, held contra Dalſton v. 
_ 'Fanſon. The Firſt Count being « on Con- 
tract, Lord Ray, 58. Cc. S. C. 5 
2 Lev, 101. But an Aſunpſit and  Trover. cannot be 
Raym. 233. joined; for the Mutuatus Was turned into the 
2 99 Afumgſt; yet it is ſtill on the Contract, and 
0 1 ac different in its Nature from a Tort; and o | 


they have never conceived one Writ. on 


Caſes fo diſtinct as on a Contract and a Tort, 
which though they come under the general 
* 1 of N on the N N are more 

5 FO 5 


- # y | 8 


of the Court of Cabins Pleae. 


- diſtin& Caſes than Debt and Account, which . 
cannot be joined. It is doubted in Lev. if 
being ſeparated it be eured by the TOO 

As it is clearly ill on Demurrer, 

The true Reaſon why an Action may, or Ot 
may not be joined, is . the Difference of 
the Defendant's Pleas; for if that was the 

Reaſon, they could not join a Debt upon 


obligation and a Mutuatus; for the al - Page Te 


Iſſoe upon Obligation is un ef fa#', and 
upon a Matuatus, Nil debet: But one Rea- 


ſon of joining Actions ſeems to be, where 


the Proceſs and the Fine upon the Original 
are of the ſame Sort. Now in Debt the old 
Proceſs. was Summons, Attachment, and 
Diſtreſs; and ꝗ there was no Capias, becauſe 


the Man that committed a Tort might be 
ſuppoſed to fly from Juſtice ; now as ſoon proceſi. 


as a Writ was returned it was filed, and then 
the Filazer was to iſſue Proceſs upon that 
Writ; and therefore they were to continue 


the Writ, ſo: that the Filazer upon everr | 
| Writ Es us ee Proceſs. There Fine, 


| e 


3 


1 | 


TY 9 c ITY — 


8 


—— — 


by There was no - in Debt; « as . or lead. 


| ing Proceſs, not for the Reaſon here given, but becauſe 


| ſuch a Capias is a direct and eee Violation of the ; 


39th article of King Fobn's Magna Charta“ Nullus 


liber homo capiatur, ni per . legali judicium Parium 
fuorum, vel per legem Terræ, The Lex Terræ is 
Villiam the Con queror' s Conſtitution, EAwardi Sancti 
rullatenus in patria remanebunt, ſed Statim jurabunt fe 
ituros ad mare infra terminum a Fuſlitia vis Conflitutum & 
mox transfretaturos Juan crto Fabri navem et ventum, | 
e quizguis eos invenire poterit p certos dies, faciat ae 


eis ſuſlitiam fine judicio. id. Leger, Ed. W c. 2 
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upon the taking them out, Sick were in 
the Nature of Compoſitions for private Perſons 
ſuing in the King's Courts, in order to have 
the beſt and moſt ſpeedy and proper Juſtice; 
but the Fines upon Treſpaſs were not upon 
taking out the Writs, but they were accord- 
ing to the Nature of the Tort in the Ju 
ment: Hence it was, that all Matters . 
B | Debt. might be put in the ſame Action, be- 
eaeeuauſe the Fine upon the Original was in Pro- 
Wo | rtion to the Sum demanded ;' but they did 
not mingle Debt and Treſpaſs, becauſe the 
Fine upon the Treſpaſs was in the Judg- 
ment; alſo the Judgment in Debt and Fref- 
paſs was different, and therefore they could 
not be mingled in the ſame Original ; for 
|  *Page8. upon the Action of Debt they had only an 
3 Amerciament which was affeered in "the | 
n County but upon Treſpaſs the Court ſet a 
Fine, F and levied it by a Capiatur.. 
Theſe Writs were delivered to the Sheriff, 
Who was the King's Baihff in every County, 
and to be by him returned into the Common 
6 Pleas; but the Sheriff before the Return of 
ſſuch Writ was obliged to take Pledges of 
3 Proſecution, which (when the Fines and 
Amerciaments were confiderable) were real 
and reſponſible Perſons, and anſwerable for 
thoſe n but ole 4 . 4 


- 


ff 
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ris For the Copianari in Treſpaſs, ſee 9 in | page 14. | 

t Theſe Amerciaments are not inconfiderable per /e, 
they are only become ſo per accidens :* That is to ſay, 
the Value of only * at this wt na wo 
5 


0 the Court of Common Plans. 
ments bein ng now · ſo inconſiderable; are 
only formal Pledges entered, viz, Johannes 
Doe. er) Richardus Roe ? But there is aDiffe- 
rence/in Treſpaſs and in Debt; for in Tref= 
paſs the Attachment on the Goods is the firſt 
' Proceſs; and by which the Defendant is hurt, 
therefore the Writ commands: that the She= 
riff ſhould firſt take Pledges before he eke 
_ cutes the Proceſs; but in Debt they begin 
with a Summons, and the Party is not in 
ured in the firſt Inſtance, therefore there ien 
no Command in the Writ to the Sheriff to 
take Pledges ; but unleſs he does, there is 
not ſufficient Authority from the Return to 
_ warrant further Proceſs, unleſs Pledges be 
put in above, as in the King's Bench they 
always do on the Bill ; the Reaſon why * 
> Pledges were not taken in Chancery, but 
committed to the Sheriff, was, that he} re 
in the County was ſuppoſed to know 'who * Page 9. 
were een Seruriy;' ou . to * 
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or dou + bundred-fald to dk it was in ah Aka of | 
eur Saxon, Daniſh, and early Norman Kings, the 
Amerciaments (which in thoſe Days were fixed and 
certain] now. bear a Proportion to the decreaſed Value „ 
of Gold and Silver. Thus a Horſe, Which in the 
payment of a Were-gild was then valued at twentß : 
Shillings, would now be valued at twenty Pounds, and v 1 
an Ox, which was valued at ten Shillings only, would  _ 
now be valued at ten Pounds, See the Laws of 

 Tilliam the Conqueror Chap. 10. E la Were pura 
il rendra Chival que ad l calle, per xx fols, e tor per x 

 ſolz"" in modern French “, Eu redemption dt fa guerre 

(Were) il peut eftimer wi Cheval gui a /a Nite, 8 Ou 

—_ er * PR 4 4 Shillngs,” aol 
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The Hiſtory and Practice 
the Amerciament afterwards, they were to 
take ample Security for them. 

The Original is returned to the Cuſtos 
Brevium, . is the Common Pleas Officer 
appointed to keep them; ſo that that which 
was an Authority for che Court to proceed, 
might be lodged with a certain Officer, in 
order that ſuch Authorities might be always 


forth- coming; and therefore to keep theſe 


Original Writs returned was his only Buſi- by 


neſs. 6} 

| Theſe Writs have fifteen Days between 
the Teſte and Return, excluſive of them 
both, in order that there may be Time for 
the Sheriff to make the Summons, - and that 
the Party might come up, 3 it were in 
the remoteſt Part of England. I 

The Law Days, which were formerly 
from three Weeks to three Weeks in the 
Saxon Courts, are now reduced into Terms, 
which are all one Day. That the Buſineſs 
of the Seſſions might be tranſacted at once 


in the King' s Courts, the Terms were fo ap- 


pointed in Winter and Summer, as that pro- 
Gi Vacations were oe for | Holy-days, * 


1 . — — _ _ . A 
— — ———j.ẽ Wenn wn * — 
1 


+ The: 48 Law. Bis tvs! P+ 52.) were from four. 


Weeks to four Weeks, ſee the Laws of Edward the 


Elder, Cb. 11. Ic pille J æle zenepa hzbbe e mor 


a ymbe pe ope pocan in modern Engliſh Word for 


Word, I will that each Sheriff have the Mote ler . 
Meeting) at every ſour Weeks. 5 


1 The bare Holy-Days exclufive of Sondays, were 
53 in Number, as N by 15 Laws of _ e, 


600-396 Fol 
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1 the Court f Common Pleas. 


Seed-time, and Harveſt; and for the Juſti- 
ciarii Reſidentes to keep the Aſſiſes in the 
Counties after Hillary and Trinity Terms, 
which are called Iſſuable Terms. 


3 


The Terms themſelves were divided i into * Page 10. 


ſeveral Return-Days, and the Writs were to 


be made returnable at each of thoſe Days; 


and Interſtitia were then made, that the Bu- 


ſineſs of one Return might be diſpatched 


before that of another began; and relate 


Fleta, fol. 86. ſays, Et proviſum eft quod 
| Juſticiarii de utroque banco placita ad unum 


diem adjornata perficiant antequam de placitis 


Diei ſeguentis quicquam pl'itare incipiant, hoc | 


| tamen excepto quod Eſſon illius die ſuperve- 
nientis aumittantur i. aqjaceantur S re ; 


tur. 


4 17 


of Prof. 


ROCESS: is twofold, (eie ) Real and 
8 HH 
Fit. 2 8 
Real. This v was a Summons to ke tha 
Tenant appear at the Lord's Court, and af- 
terwards, when the Proceſs is to be returned 
into the Kin * Court, if the Party did not 
appear, or 
Summons, to anſwer in a Plea of Lands, 
this was reckoned a Breach of Feudal Duty 
| becauſe he was obliged to attend his Lord's 


nd an Excuſe to the Lord's 


— chat * * in enen were 5 | 
1 imme : 
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immediately + ſeized into the Lord's Hands; 


»Page 11. 


a, 


Jon. 25. 


g 2 a . 
ub" * - 
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and if he did not appear on that Seizure, 
they: were by 8 awarded to the De- 
mandant, as Perſon 5 on himſelf 
the Feudal I Duties which the former Tenant ' 
had refuſed: But if he came in on the Sei- 


zure, he might excuſe his Non- appearance, 


either by ſhewing that the Bailiff of the 
Court had not ſummoned him, or Inunda- 
tion, Tempeſt, 
vincible Neceſſity, that his NOT. | 
was not Want of Duty in him. | 


And if after Appearance, he made De- 
foals: at a Day given, Proceſs: went out to 


ſeize his Lands; and if he did not appear on 


the Seizure, and excuſe his Default, it was 
in him, and his Lands - 


a Breach of Duty 
were adjudged to "The Demandant, _ 


When the Lord remitted his Right to the 


King, and it came to the King as Lord Pa- 
ramount, the Proceſs in the King's Court 


was formed upon the Proceſs in the Feudal 
Courts below, and therefore the Magnum 
Cape, (i- ei Grand Cape) iſſued to ſeſze the 


n into the _ 8 8 and to warn 


8 * FT i 
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t The Conkle were Tor ſeifed either” 1076 the rer 


or Landlord's. Hands upon the. firſt Default, as: appears 
b the Lex Terre, e. GG. ** Requiratar Hyndregus | 
- Comitatus ( ficut Aulecelſares Hatuerunt) et qui ju/i2 wenire 


debent et noluerint, ſummungani ur {emel of: "ſecunds non 
venerint, accipiatur wnus Bos ; et fi tertio, alius Bot : Ee 


9 quarto, reddatur de rehas 'bujus. hominis: quod a 
Tum eff Cote en, 1 n * , Ai, Aris 


riſonment, or other in- 


ꝛꝛaRai iůyttieink rt ues we ag owt ha 


1 the ge of — Pas. 5 


che Defendant to come to excuſe his De- 
fault: If he did not on the Return appear, 95 — 
and fave his Default, by ſhewing he was not 1 
ſummoned, or ſome invincible Neceſſity, as s vl 
aforeſaid, Judgment was given for the De- 
mandant, unleſs he releaſed the Defaults; 
and then the Grand Cupe was no more than 
the firſt Summons, and the Demandant de- . 
* clared againſt him as if he had appeared on * Page Th 
the firſt, Summons; This was often done, 
when there had been any Fault in Sum- WE 
moning the Tenant; but if the Demandant Win! 
juſtified on his Default, and the.: Tenant 4 
ſaved his Default, the W rit abated; .becauſe 
he puts the whole Ca uſe on the Tenant's 
Failure in his Feudal, e by not attend- 
ing the Court: If after Appearance, Day 
was given, and the Defendant made De- 
fault, a Petit Cape went out to ſeize; the 
Lands, and for the Tenant to hear Jadg- 
ment; and if on the Return, the r 
ant did not ſave his Default, by ſhewing an 3 
invincible Neceſſity Judgment was given 
for the Demandant; becauſe this Was A 
Breach. of his, Feudal Duty; but when he 
Tenant. appeared and prayed an ee , 
if he made Default, there ſhould not; be a | 
Petit Que iſſued, but che Lands ſhould be 
feizeche ene Tocher EIN e 9 2 % 


„1 


2 
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„ Sen | 5 
= er ſmat—According bathe antient Infti- we 
tution the Sheriff was to ſummon, ;.;and-this 
was „dee, e orelſe.the Sum- | 
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mos was left at his Houſe; and therefore 
the Sheriff was to return either Summoneri 


= Party either appeared, or eſſoined, or made 

3 Page I 3. * Default; if he appeared, they proceeded 

EN againſt him, and the Defendant vl 
Mee 


given him to a ſubſequent Term, he cannot 
enter his Appearance of the Term in which 


| T Abſence of the Plaintiff. 
Ciro. El. 367, If he eſſoined, (that is, he ſent ha % 


your Exception might be entred the next Day 


of the Writ was called the Day of Excep- 


"ns 


We 72 mk 1 * 4. F: 8 "IN * N „ X » —— He al —— * : — 
2 Wh "3 \ * 5 


+ This is very juſt Role, b. 


a gar, 7 penitus cvacuetur. . 


* 


|  feti, or Nil habet in Balliva mea per quod 
x Summoneri poteſt; on this Summons the 


eaded ; of | 


Ik bere is an Officer in the Court, ek is 
called the Clerk of the Eſſoins, and he keeps 
the Roll on which were entered the Effoins ;. 
and if the Defendant on this Roll has a Day 


the Excuſe is given; for the Plaintiff by the 
Eſſoin-Roll had the fame Day given him as 
the Defendant had: And they will not allow 


the Defendant to appear and plead in the - 


cuſe by a Servant for not appearing) the 
Excuſe was to be ſent on the Day the Writ 
was returnable ; for if he omitted that, Day, 


to his Non-appearance, and you might have 
an Order that the Defendant's Efonium non 
Recipiatur ; and from this Exception ſo taken 
and entered, the ſecond Day after the Return 


x tion, FE re" TT the nr returned | 


ie is WE 1 
Laws of Henry the firſt, in which it is ordained;/cap. 31. 
«© Quicquid adverſus abſentes itur In + omni 3 -_ © 
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f the Court of Commun 8 | 


his Writs into Court, which were delivered 

into the Cuſtody of the Cuſtos Brevium, and 

from thence this Day was called the Day of 

Returna Brevium ; and then it was that the 

Court was ſeized of the Cauſe by the Poſſeſſion 

of the Writ. The fourth Day was. called the 

Appearance-Day, or dies amoris, which was | 

the Time granted ex gratia for the Party to * Rage 14; 

appear; if the Party did not then r the 
Plaintiff offered himſelf, and the Filazer re- 
corded his Appearance, and that the Sheriff 
had returned, he either ſummoned the De- 
fendant, or that the Defendant had nothing 
by which he could be ſummoned; and if 

a 15 Sheriff returned Summoneri fect, and the 
Defendant did not appear, then he awarded 
an Attachment and Diſtreſs infinite in Debt; 
7 deln in r'T TOs becauſe there was a Fine 


_ + By Treſpaſs we muſt here underſtand” real Treſ- 
paſſes againſt.the Peace, proſecuted not by way of Pre- 
ſentments or Appeals, but, as Britton nicely diſtin= 
guiſhes, * Par forme de Treſpaſs.” 'Avd here the De⸗ 
fendant ſhall nac Jeet age to any Summons, Ss 
firſt or leading Prjſceſs againſt bim is a Diſtreſs by his 
Goods -and Chattels, with four Court-days, and then 
an Award of the great Diſtreſs. But vo CAPIAS car 
BE ISSUED AGAINST HIM ir BE HATH ETHER 
Goops CrarTTELs or Lanpds. Nevertheleſs if it 6 
be found by an Inqueſt of the Vicinage that the Defen= __ - 
_ Gant hath Nz7hj/, then the Sheriff Hing and returning 
Mbil may take the Defendant by his Body. This is 
the LEGAL: Proceſs of the Capias in Treſpaſs. And — 
farther, * it the Sheriff ſhall afterwards return a Non t  J/ 73 
inventus then the Sheriff „eit remande par brefe jugs þ ns 
MENT. que le Defendant ſoit demande. de cents en a l 
val @ tant * 5 il n ne vient „ 2 \ „ 
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to. the King, the King's, Proceſs, (which was 
a Capias) was awarded; or. à Diſtreſs, a3 
the Court thought proper; but if the Sheriff 

returned Mi habet in Balliua mea per quod 
ummoneri poteſh, then the f Capias was a 


warded even in Debt, and this came in by 
the.. Statute of Maribridge, which gave the 


Lords the ſame Liberty of having. their Bai- 


Where the Accomplant-Bailiff, hing from Juſtice, and 


EY 


MN in the Priſon, i Hi BEN 
had before; and therefore the 
awarded on the Mh return 


6 — — 


os N „ RR 


- 


4 * 


between the Liege Lord and his Liege Bailiff, in matter 
of Account; And, inſtead of a Capias, ordains an 4 


tachment per corpus ſuum. W. B. The Attachment al- 


ways implies a Contempt of Court, as in this Caſe, 


in Contempt by not appearing at his «wn Lord's Court, 


this Attachment iſſues againſt his Body, in the Nature 


of an Execution; and it is well- grounded; becauſe the 
Accomptant-Bailiff, being one of his Bord's ern 
and bounden Serwants, and as ſuch being in plegie- 


Domini ſui, and having FIED from his Bail, is very 
 juſily taken in Execution, according to the Baus of 4+ = 
| Land laid down in the Chapter of Bails or de Fri- 
korgii“ in the Laws of dard the Confeſſor. 


. 7 The Stat. of 25 EA. 3. c. 17. does not refer to the 


Statute of Marlebridge, for that Statute neither gives a 
Capias nor an Exigent: But it refers. to 13 EA. I. © f. 


which gives both the Capias and the Exigent. In this 


13 of Fd. III. the whole Proceſs in Accompt from the 
| Arft, to the very laſt Stage is accurately delineated, - 
ſtatuted and ordained. And the Proceſs in this Statute 


ordained, ought, at this Day, to be followed Step by 


Step, in Actions of Debt, Detinue, Replevin, and on 
we Caſe. But the Practice of holding to- ſpecial Bai! 


* 


Ne. Capias was 


+ The cpi in Debs did notcoms in by the Statute 
of Marlebridge, for that Statute only provides a Remedy 
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of the Cart of cold Pies; 


Ch.! I. brought i in the fame Proceſs in Debt, 


1. in 
Actions on the Caſe; "of the defendant could 


Detinue and Replev 
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not be arreſted on the Capias; the Capias 

| being returned Non eſ inventus, and filed with 
* et Wy" Plaintiff * n, 5 
- 2 


4 


and 


5 


„ 


Oo 


upon a « Oitivns Latitat, with | af ill wind. 


Bench, and the Acetiam in the Clan ſum fregit of the 
Common Pleas which were arbitrarily introduced into 
thoſe two Courts in the laſt Century, have entirely per- 


verted the only true, legal and ſtatutable Proceſs in | 
Endeavours have of late 


Debt, Ic. and although 
been made to explode and 


dom of the 


ugde en 


N 


pate the preſent Proceſs - 
by Ne a in the firſt Stage, yet the Practice hath pre- 
vailed, and probably will until it ſhall pleaſe the Wik. | 


ature to interfere, and relieve the Sub- 
ject. The Proceſs of Capiar and Exigent 


given by the 


25 Rd. 3. c. xvii. ought to be the ſame, Si come «ft 
accampt, and in the Writ of Accompt 


here referced to, Auditors muſt be affigned, before the 
found in arrear, for if he 


Accomptant can be 


be wot in arrear he cannor be legally arreſted, per coſe 
+ The Capiar, which the Chief Baron in Pa. 14. calls. ; 


the King's Proceſs, is the Capias that is awarded u 


an Indi ment: And as the Accaſatien is at the Suit of 
the Capiar may not improperly be called the 
King's roceſs: And it ſeems to have acquired this 
diſtincive Appellation by the 25 Ed. 3. c. 14. in which 
it is aſſerted that after any Man be endited of Felony 
before the Juſtices in their Sefions of Oyer and Ter- 
miner, the Sheriff be commanded ** D attacher fon corp 
far brief ou preceyt, qui oft appelld Ca) | 
Capias gratited by this Statute is a 
and comes after 


the King, 


— 


But 


udgment, for an Indiament fignificch 
in Law an Accuſarion found by an Inqueſt of twelve or 
mote upon their Oath: And therefore is not aoy J io- 
* „ the on Charter. * 


[ J e * * as 
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[| © Ry SET and the Court granted an Alias and 1 a Flue. 


= ries; all theſe are made ont by the Filazer,. , 

= _ who is ſo called from che Files which 29 bk; 
© ©. Warrants for him to continue the Proceſs, B 

Page 15. Upon the Return of a Non eff invent A 

PN upon the Pluries, the Plaintiff ight ue 

1 the Defendant to Outlawry. © *© og 

= | But the Proceſs of Outlawry being to put 

1 the Defendant out of the King's Protection, 


— 


* 


I and by which he forfeited. all his Goods, 
I and was impriſoned,” and loſt the Profits of 
1 his Lands, there was great Care taken that 


3 no Perſon ſhould be outlawed: without ſuf-" | 


ng Fo mg M=otys ffi 0 , fo atww aw wii. toe Cid toes 


[| ficient Notice, and great Contumacy to the 
„ ; Proceſs of the Court; and therefore not only. 
= three Capias's were ifued, before there cout 
de Proceſs of Outlawry, but likewiſe there 
[| were three Officers concerned in that Pro- 
ces, that it might not be made in the King's 
17 „ behind the Party's Back: The firſt 
* Office is the Chancery, from whence the 
1 Original iſſued; the ſecond, the Filazer,. 
RO who. made. the 'Capias, Alias, and Pluries; 
=. „ che Exigenters, who. ice out che Exi- 5 
j 1 | | | gent. 5 | „„ | 7 
Z When the Sziget went out, it was. to We 4 
=. ſued to the County where the Perſon really ; 
1 . was, for there the tranſitory Action was ori- Y 
—_. ginally laid, for the Creditor was to follow 4 
** the Debtor, wherever he was to be found; 
iv and becauſe. the Outlawry was only firit for | 1 
1 Treaſon, Felony, or very enormous Tteſ- th 
| ; | paſſes; therefore the Proceſs was to be at the 10 
1 Torn, which was the Sheriff's Criminal D. 
bi ++ Vet, and held not * before ws Sheriff, '& Þ 
| nd wo Wt are W d f el 
IF 2 | ; | Ex: t 
8. 
15 f 


of the Court of 8 Pleas, HE 


"Be before the Coroners, who were + the an- 


* tient Conſeryators of the Peace, being the“ Page 16. 


beſt Men in every County, to preſide with 
' the Sheriff in his Torn, and they pronounced 


the Outlawry upon him; but, before this | 


was pronounced, he was to be guinto Ex- 
attus, for he had three Days tor Appearance, 
and one for Grace, and if he ſtood in Con- 
tempt at all thoſe Days, at the fifth County- 

Court he was pronounced outlawed by the 


Sheriff and Coroners, and the Sheriff re- 
turned ſuch Outlawry ſo pronounced on the 


Exigent: After ſuch Judgment was obtained 
in the Courf.below and returned by the She- 


riff and recorded aboye, they could take out 
Execution againſt the Outlaw; which is ei- 


ther general to arreſt the Body, or ſpecial to 

ane the Body, extend the Goods, Lands, 
Debts, and Choſes in Action, Lat. 3 30, 
331. And when the ING EOR., is taken, it 
is returned by the Sheriff into the Common 


| | Pleas, and then a Tranſcript of the Out- 


lawry and Inquiſition is tran{mitted into the 
Exchequer; and thereupon, if any Debts be 
returned due from any one to the Outlaw, 
on ee to the Exchequer a Scire Fa- 


I „ or TACEIS. 
3 "IPs x: > 3 5 25 : 0 ans Is 9 N ; 
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* 

+ Ir 55 the Epither 62 1 we ate to 8⁰ ſo Men 
as the Reign of King John, then the Coroners are nat 
the antient Conſervators of the Peace, but thoſe 25 Ba- 
Tons or Great Landholders elected for the Special pur- 


— 


poſe of obſerving and keeping the famous Pracs made 


on the 15th June 1215, between King John on the one 0 
Part, and the Kingdom on the other. And in this 
ele Body of Conſervators of tne Prack, we may 


trace the N of our preſent on of the „ 


«The Hilux and Prattice 
cias iſſues to ſuch Perſon, to ſew.Cauſe why 


the King ſhould not have ſuch Sum found 
due on Yo Inquiſition to the Outlaw, The 
Reaſon of returning the Tranſcript of the 


Record from the Common Pleas into the Ex- 


chequer is, for when the Inquiſition has re- 
turned the Outlaw to be poſſeſſed of any 


% Page 17, * Goods or Lands, he being out of the King 9 . 


Protection cannot enjoy any Thing, and the 

Profits of the Lands are to be ſeized into he 
King' s Hands, but the Lands are not for- 
feited, unleſs it be in a capital Caſe, and 


then after the Year and Day he forfeits as if 


he had been convicted: But in other Caſes, 


the Profits are ſeized whilſt he continues 4 
outlawed ; and therefore 'the T ranſcript of 


his Record is ſent into the Sehen that 
the Court of ordinary Revenue may have it 


in Charge; but the Court of Exchequer 
fued th . a Nen to ſuch Perſon as 


ſued the Outlawry. 
After Judgment you may upon a Capias 


æd Satisfaciendum, without Alias or Pluries, 


have an Exigent, and thereupon outlaw the 

Defendant, 5 

in Court before Judgment, and having Co- 
nuſance of the Debt, he ought to pay the 


Debt on the firſt Suing out of the Capias, 


aches it is a Contumacy in not perform- 


g the Judgment of the Court, for which 


Dibedlencs he is put out of the king s Pro- 


tection; you may, after Judgment in Out- 
 lawryyhave a Capias in any County, becauſe 
he. being*a Perſon outlawed, can have no 
8 e any * F to be ſeized every 
wh os,” "en 


| r e 


ecauſe he having been already 


on the Cont of Common 1 


where; and if he be ſued to Ovtlawry after 


Judgment, there needs no Scire Facias to 
renew the Judgment after the Tear and iy, 
becauſe, being outlawed, you may have Exe- 


* cution on his Effects at any Time, on Be-“ Page 18. 


half of the King; and there is no Occaſion 
to give him a legal Notice who cannot be 
found and who is out of the King 8 Pro- 
tection, and ſo cannot be heard. 
Notwithſtanding the Care taken by Ea. * 
in the Formation of the Court of Commor 
Pleas for the due Iſſuing of Proceſs towards 
Outlawry, yet Qutlawries were ſued where 
the Plainrifl never appeared in proper Per- 
fon ; and therefore a Penalty of 405. is im- 
| poſed on the Plaintiff for ſuing out an Out- 
lawry, without his own Oath, or the Oath 
of ſome of his Counſel, of his Appearance 
in Perſon, and like Penalty of 40's. is im- 
poſed on the Attorney for the Nen-entring 
his Appearance, by filing a Warrant of At- 
torney on Record. 
Hence it is become neceſſary, that the 
Party ſhould appear, at leaſt - an At- 
torney, before the Exigent is ſued out, which 
Attorney, being an Officer of the Court, is is 
reſponſible to the Court, that there is a real 
_ Plaintiff who ſues the Outlawry; thus the 
Intent of the Statute is ſatisfied, and the Pe- 
nalty for the Perſon's not appearing in his 
own N 2 ſo inconſiderable, no 
2 ink their while to proeute 
rt 2 15 | 


This Statute did not yet remedy. all the 
 Inconyeniences on the Proceedings to Out- 
C4 B law- 
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1 3 and therefore the 6 H. 8, c. 4. ſays, fo 
_ - * Page 19. * That no Man ſhall be outlawed before he is g. 
11 proclaimed i in the County where he lives, or th 


did laſt live; and by 31 Eliz. c. 3. the See- 
1 riff 1 is to make three Proclamations; the firſt. 
in full County, the ſecond at the Seſſions, 
and the third near the Church-Door where 
the Defendant lives, or at leaſt laſt lived: 
On this Statute there was framed a Writ of 
Proclamation. Theſ. Brevium, 173. This 
Writ is additional to the Exactus in the Exi- 
gent; if he appears before the Return of the 
Exigent, he may ſue out a Super/edeas, which 
he procures from the Exigenter ;. but this 
Appearance muſt be firſt. recorded of that 
Term 1n which the Exigent iſſues; and this, 
is allowed, becauſe there is a Day given 
him by the Writ to come in, and his Neglect 
of not appearing is ſo very penal, that they 
give him Leave at any Time to appear be- 
fore the Outlawry pronounced and returned; 
the Reaſon of his being proclaimed at the 
County-Courts is, that he? may ſurrender 
himſelf; and if he does this, he ſhall not be 
obliged to put in Bail, becauſe he was never 
in Cuſtody; but if he comes in on the Ca- 
pPias Utlegatum, where there is any Debt 
3 mentioned in the Original, there he muſt 
—_ put in Ball to the Debt, becauſe being in 
FH Cuſtody he ſhall not be diſcharged. 4 cnn 
Caution; but where there is no Debt men- 
tioned, his Caution cannot be adjudged, 
2 Wo there being no Quantum of the Plaintiff's- 
= * P age 20. * Demand on the Record, and ſo. they take 
3 | common Yall only; but if he comes in 1970 ; 


. 
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fore the Exigent is returnable, there he ſhall 
give no Bail, ee 2 en e 
AE Deb. . 
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Wing thus colfitered the FEM len 


againſt the Defendant, when he nei- 


ther appears on the Summons nor can be 


taken on the Capias, we will now conſider 


him as he is taken up by the Proceſs. © 
If the Party be taken, he Either gives Bail, 


| or not. 


If he gives Bail, the Party'i is at Alber to 
take an Aſſignment of the Bail-Bond, or to 
amerce the Sheriff for not bringing in the 
Body; if he does not take Bail 45 
the "Plaintiff declaring. againſt him as in 
Cüſ tet, ; 

Firſt, When Bail is ken. and the Plain- 
tiff ſo takes the Aſſignment of the Bail- 
Bond. When the Sheriff arreſts any one, 
he is obliged to take Bail, which is by the 
2 3.1 H. 6.4.9 bY otherwiſe an Action lies 


(7 by. * 
8 5 7 2 U 9 
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7 This Statute 2 indeed the Sheriff to * 


u 


out of Priſon all manner of Perſons by him arreſted, or 


being in his Cuſtody, by Force of any Writ, Bill, or 
Warrant in an Action perſonal upon reaſonable Lureries 
of ſufficient Perſons ; but it muſt not be - underſtood 
chat the Sheriff hath oy * — him 10 72 Sta- 


tute 


4 w 
1 


ove, or 


3 
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ant him; formerly, before the Statute, 


* Page 21. 


| he was not obliged to take Bail, unleſs the 
Defendant ſued out a Writ of Mainprize, be- 
* cauſe the Writ commanded him to take 
him, but he might take Bail of his own Head; 


and if he had not the Body ready according 


to his Return, he was amerced; as he now 
is, if the Plaintiff does not take an Aſſign- 
ment; but if he does, he is not amerceable, 
for the Plaintiff has wayed the Benefit of the 
Amerctament by accepting the Bond the 


Sheriff took according to * 5 Statute: But 
before the Statute for the Amendment of the 


Law, he was to have wel in the Sheriff's 
Name; and if the Sheri ff had releaſed the 
Action, his Remedy was in a Court of Equi- 


ty; but by the Statute of the Amendment 


of the "nt the Intereſt of ſuch Bond paſſes 


by the Aſſignment to the Plaintiff, and be 


** ſue it in his own Name. 
econdly, He may have him brug up; 


this is uſually done, when the Plaintiff diſ- 


| likesthe Security the Sheriff has taken; and 


the Sheriff having returned a Ceps Corpus, it 


is a Breach of Duty in him not to bring him 


in according to his Return, for which the 


Court amerces him, as one of their Officers 


who * been diſobedient to their: Writ, 
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Perſon ſhall have been duly fammoned, attached Rf 


his Goods or Chattels, and diſtrained; of before the Da- 
mages on which the Plaintiff grounds his Action ſhall 


have been aſcertained by Auditors _— or "i Wit 


of — 
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which is returned and filed ; the Court e 
amerces him, becauſe it appears on Re- | 
cord he has diſobeyed the King's Writ; 

but if the Writ be not returned, and they 

make an Order that the Sheriff ſhall return 


— 
* 
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his Writ in four Days, as is uſual, where the ( Y 

Diſobedience 1s to be pronounced by Order 
* of the Court, and conſequently a Contempt * Page ah 

of the Court as a. Court, for which an At- 


tachment lies. 


But if it be in Ather Taxa. ho thene 
muſt be an Habeas Corpus upon a Cepi re- 
turned, becauſe the Sheriff might be pre- 
pared to have him according to his Writ the 


firſt Term; but not being required to have 


him in Court the Second Term, an Habeas = 
Corpus is neceſſary, and the Sheriff in this 1 
Writ muſt return the Body, or a Languidus, 


or a Mortuus, or elle he will be amerced. - 


If the Sheriff returned a Cepi, and Para- 


tum habeo on a + meſue Proceſs, he ſhall not .. see Page 


be amerced if he does not bring in the Body, 24. 
though he ſhall be amerced if he does not © 
return his Writ; and the Reaſon is becauſe | 


the Sheriff is bound to bail the Party by the = 
23 H. 6. and therefore if the Sheriff be miſ- 1 Rol. 807-8. - 


taken in his Sureties, he ought not to ſuffer Cro. El. 824, 
in his Liberty, and the Returning his Writ 852. 
is in his own Power ; but it may not bem, 


his Power to bring in the Body which he Noy 30. 
| ky. obliged to bail. If the Sheriff returned 1 Rol. Abr. 


oh 16, and Paratum habeo, or Lan- * 
guidus, where the Defendant is at large with» _- 


out any Bail taken, he is not aided by 23 


K 6. Put an Aalen * a falſe Return lies 
| " — 


* 


we 
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OY but no Action lies on ſuch Re- 
%% though falſe, when he has taken Se- 
5 curity; becauſe he is obliged. by the Statute 
„ to take Bail of him. 
» page 23. If a Capias iſſues to a Sheriff, and he 
.d. 200. arreſt the Defendant on a + Me/ne Proceſs, 
_ Moor552. and he take the Body, and the Defendant 
= : 150 Eo. be reſcued by J. §. he may return the 
8 Nel. Rep. Reſcue, and ſuch Return is good, and no 
338, 449. Action of Eſcape lies againſt him after ſuch 
Cro.Eliz 868. Return; but the Court will iſſue Proceſs 
. againſt ſuch Reſcuer, or fine him: But on 5 
265, 216, © Capias ad ſatisfaciendum, ſuch Return is 
. good, and : an Action for an Eſcape will | 
1 See Page He. . 
* - TUE Nei "lt antiently every Man | 
being i in Delenna had Bail, and now is pre- 
ſumed to have Bail ready to be anſwerable 
for his forth- coming, and therefore the She- 
riff is not obliged in Duty to take the Poſſe 
Comitatus to aſſiſt him; but when Judg- 
ment is paſſed, and his Bail do not ſurrender 
him, nor pay the Condemnation Money, 
then a Capias iſſues, to which there can be 
no Bail, and there it is preſumed that he will 

not be forth- coming, becauſe neither he 

nor his Bail have ſatisfied the Judgment; and 
— ſhkerefore the Sheriff then ought to take the 
. Poſe Comitatus, and conſequently it cannot 
be a good Return that he took the Body, 

but that it was reſcued; and the Party ma 
have an Action of Eſcape againſt the Sheriff 
+ Ro. 904. on this Return, or a new Capias for the 
Cro. Car. 240, Return of an ineffectual Execution; but if 


. Fe 2 00 had Fee mn to go at h a. 


of the Court 1 Common. Plus. 0 


ks ants have had no new Execution, for 


there is a Pledge for Satisfaction in "the Cuſ-. 
tody of the RA a for which he is only an- 
werde non” f 


Liberties, aL, they reſiſted the Sheriff 
in executing the King's Writs, which creating 


9. hindered the Sheriff from returning 
Rein to the King's Writs of Execution, 
the Words are, Multoties etiam falſum dant 
| Reſponſum mandato, quod non potuerunt Ere- 
qui preceptum Regis propter Reſiſtentiam Po * 
teſtatis alicujus magnatis, de quo Caveat vic 
4e cætero, quia bujuſmodi Refſponſia-multum re- 
_ dundat in Dedecus Domini Regis & Corons 
ſue, & quam cite ſub-ballivi ſui teſtifcentur, 
quod. invenerunt bhujuſmod: Reſiſtentiam, "Ratim. 
(omnibus omiſſis) aſſumpto ſecum poſſe Comitat 


Executionem 1, & fi inveniat ſuos 'ſub-ballivos , 
' veraces caſtigat reſiſtentes per Priſonam, a qua 
non deliberentur, Vne Meciali eee hn Bla ; 
Regisias . * 
The Judges conſtrued theſe Words to ex- 
tend only to Executions, and not to Writs 
on Mg ejne eee, 3 8 5 and, thar the 8 
N 0 | h . 
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=_ 1 Writs on Ae, Procefe, as here 8 
were not then known: It is true there was a Ee 
Writ, bat this Writ could only operate where there was 
a Superior Lord, and a Meſne Lord. The Maſae Pro- 5 
ceſs 8 of in "ew 7 * alſo; in ie 22 and "; Þ 
205 x as... 
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effectual Execution is returned, and 0 Page 24. 


Antiently they had Caſtles, 8 and 8 Co. 165. 


| om Inconvenience, the Statute Nm. 22 


ſut, eat in propria perſona ſua ad faciendum 5 


rn, 


may confound Nen * FY ow” Modern Nec a 


be Hiſtory and Profitite' 


were not obliged to carry the Poſſe Comtta- 


tus, where the Man was bailable, for they 


did not prefutne that in fuck Taſes the 


King's Writ would be diſobeyed. 
* The Original of Commitment fort Con- N 
N — be derived from this tatute ; 
1 — — — — 


colourable Sauction of antient Uſage: For the real Writ 

of Meſne, was a Writ of Execut ans it wis ſued our 

2 r and not b-fore judgment, ſee 13 Ed. I. . 
odem 


modo mandetur ordinaris in ſua caſu ob ſerwato ni 


2 as it was, it ſtill was an emendable Offence, and 
n 


and on Payment of it (chat is, by Diſtreſs of Goods and 


1* 


Chattels) the Contemptor could not be attached by his 


Body, and, & malte fortiori, could not be committed to 
Priſon during the King's Pleaſure either by the Sheriff, 
or by the Court, nomine contemptus. We muſt therefore 


look for ſome other Ground or common-law Principle 
which authoriſes this Commitment to Priſon during the 


King's Pleaſure, Now it is well known that at Com- 
mon-law properly ſo called (that is to ſay, the Laws of 
_ Edward the fe Contelſor, confirmed: wn pl enlarged by Wil- 
liam the Conqueror) there were on! y foe Fe Ori 
were not emendable, or as they are 
- io King e Laws ** bort 
ö Ns 


eres g. 


bh. 
_ minus quod ſapradictum e de Medio (Mefſtie) gai per 
1 eee aur judicium-obligatus e ad arquitiandum. 
1 The Contempr, here mentioned, is a general Term, 
* in our Saxon Laws is very properly called: Opep- 
FPuyeſſe which is as much as to ſay ſuch a Perſon hath 
ſet himfelf „over his Highneſs,” This Offence was 
 deemed-a great Breach: of the King's Peace; however, 


| ot ſuperinduce any Commitment to Priſon. In he 85 
Laws of Henry I. it is deſcribed to be Infraftio pacir 
Regie per placitum Brevium wel pracceptorum ejur Cone 

tem ptorum, et hoc placitum mitiit anne in miſericordia - 
regis, ſecundum quentitatem Delicti.“ But the Fine in- 

curred, was certain, ſo that it could not be exceeded, 


rimes that 
:mphatically called 
= * 0 
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P them, their 17 5 and Limbs, if he {6 


F tbe Curt of Commun Dian 
chat reliſted. * 8 e Te . 


by Word or Deed, he is ſubject to Com- 


W during Pleaſure, viz. 4 gun non 
deliberentur fine * præcepto Domini R- 


— | W % \ % 1 ? * "a x js, ( + 
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* to * SY 1 86 theſe: five Crimes is 
« zbepe-monSep”* ot e, Appearant-murther” that is to 
fay, Murther fo notoriouſly apparent, that it cannot be 


denied or contradicted, Perſons appretiended in the 


Act of ſuch Martber were immediately committed to 


Priſon, and obliged to adjure the Realm within 40 
Days, but in the interim the King lege ſua dignitatis. 


might grant a Pardon of Life and Limb, which 222 5 


it were granted, yet the Murkherers /ecundum 
terre nullatenus in patria remanebunt.” So'that all t 


is meant in this Statute by the Words Puniantur e- 


cundum ted domino regi # placuerr/,”” is that the King may 


— Time within 40 Days after their Commitment to 


Priſon., Now ſceing that it is impoſſible in ſuch a Re- 


fitance which required the avhol/t Militia of the County 
to quell it (for that is the true Meaning of the Pee 


damit an) that there ſhould not be ſome one or other of = 
the King's Subjects killed, ſeeing that, and as ſuch 


killing Tod be Murther at Common- law, we are ena - 
dled to find the true &. and Principle on which the 
Reſiſters, their Aiders, Cohſenters, Commanders and 


Fautors of ſuch are by this Statute committable to 
Priſon, namely for As pareus - murrber, and not for Can-: 


tempt, as the Chief-Baron hath ſuggeſted According 


to this\Explanation the Refiſters, We, Ge. are impri- 
ſoned /ecundum Legem Terræ, and the Statute itſelf does 


not infringe. Magna Charta, which I apprehend cannot 


| e bo Jig of * Nn * 
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awarded ſuch. Proceſs muſt haye t yy wo 
Authority to. vindicate it; hence if any one 
offers any Contempt to the Proceſs, either 


verb. Infang- 


The H. " and Prafiige * 


gis; lo that notwithſtanding the Seide of 


To Chart. 1. Char, that none are to be impriſoned, 
_ cap. 1185 5 N wh; = Legale Fudicium parium ſuorum vel 
gem Terræ; this is one Part of the 
Law — the Land to commit for ene 
; and confirmed by this Statute. Y 
Vide Cowel's There likewiſe is in this Statute a Return 
Interpreter of the Sheriff, Mandavi Ballivo talis Liber- 
| thefand Out. Aris, gui nullum dedit mihi reſponſum, which 
 . fangthef, is a good Return, if the Bailiff has the Re- 
”,. > >. no Writs. I 
Saxon Times,” and were Grants from the 
Crown to Lords, of Juriſdictions within 


themſelves, ſuch as Infangthef and Outfang- 


thef; the firſt of which was a Power of Life 


and Death over their own Tenants, that had 


committed the Felony; the other a Power 


over any Perſon; accuſed of e within 
their Manor. 


Theſe private e were e 


ed after the Conqueſt as much as poſſible, 


2 becauſe they would have been very inconve- 
Page 26. * nient to the Normans; but in Recompence 
+ thereof, all Eſcheats for Felony were allowed 


3 the Lord of the Manor, as if he had exer- 
ciſed ſuch Juriſdiction: But after the Con- 
queſt, the Lords fell into a new Method; 


for, to maintain their Authority within their 
e they purchaſed the Baili- 


wicks of the Hundreds, ſometimes for Years, 
for Life, in Fee, at à certain Rate in Fee- 
Farm, and for this they had the Court - Leet, 
the Aſſizes of Bread and Beer, and the 
(viz.) the Fines for the 
| F: "the Articles Progr exa- 


Amerciaments, 


minable 


heſe Liberties began in the 


, Hom nom ws cy oaASOX 2» 
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of oe Court of 5 Pleas. * 


minable in the Leet; and they likewiſe Wo „„ 
the Return of the Writs; ſo es 20 OTE ng 
appointed his Bailiff to execute the Kings — 
l Ws within his Franchiſe, and the Sher, *" 1x 
| who is the ordinary Bailiff of the Crown, + 
a could not enter the ſame, which was a great ; 9 
Obſtruction to the publick Juſtice; to re- 
medy this Weftm. 2. cap. 29 Enacts, That 
if ſuch Bailiffs gave no Anſwer to. che —_— 
riff, the Court ſhould e grant a ſpecial War- 
rant with a Non omittas, which authoriſed 
the Sheriff to enter the Franchiſe ;_ by which 
it appears, that the King's Bailiff A 
anſwer the Sum due from the Franchiſe, Mp 
yet they were Bailiff. to the Sheriff, ro an 
wer the King's Proceſs ſent from een 
them. Theſe Liberties being erected by 3+ , 
Grant from the Crown, unleſs they haye = ' 


been allowed in Eyre, when ſuch Grants 
have been ſhewn, they cannot be preſcribed * rag 27 
for; it is true f the Non omittas is mentioned 


Bra#on and Fleta, which makes Lord 4 £Þ 
oke ſuppoſe it was at Common Law; but 


it is to be obſerved that there were Syſtems || 
of Li, which like Briten ane On. | 
ooo ER To 1 80 5 
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The « "Mew emitter" Fa grounded on the cal 3 
Chapter of the Common Law, where it is declared, that 
„ -Barones qui ' ſuam habent curiam de ſuis hominibut, * | | Wo 
| ent ut fic" de eit agunt, quatenus arga Regem non offtn= 
dant: conformable to this Law is the 24 cap. of H. HIf t. 
Spex barones focham ſuam habentes habet Jude — 

| Juflicie legis obJervant, & quicquid peccabitur coram per fo- 

vam.“ Aud Britton, ſpeaking in the Perſon of the King. 
ſays, “ nous wolons que notre pres feit ſur toutes le . 
ang en notre Teyaume.” : „„ 


py 
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were poblibed by Edward the Firſt, and 
compoſed of ſuch Cuſtoms as had been uſed, 
and likewiſe of ſuch Laws as he intended; 
but thoſe of them that related to Baronage 
5 were generally enacted by the firſt Statutes 
made by their own Conſent; therefore after 
this Statute, if the Sheriff entered | into the 


. "Franchiſe Without a Non  omittas, he Was 
- ſubjeck ko an Action, but the Execution Was 


ood, becauſe he had an Authority to leyy 
5 le Money on the Goods, where-ever they 

\ were fobnd within the County; for Exect- 
ö ing tlie Franchiſe did not exclude it from the 
N "King's, Proceſs ſent to the Sheriff of that 
Plow. 216, County; but the Fee-Farms being payable. 
245. ro the King, if they were not paid in by the 
33 on 9. Bailiffs at the Exchequer, Proceſs went out 
Ba . to levy them, which would have been im- 
i 1 70 if fuch Franchiſe had been exempt 
F. N. B. 95. from the County, Hence the Notion came, 
"20 Hl. 7. 7. that the King's Proceſs was a f Non omitta; 


Finch 52. of Courſe, becauſe the King was to levy his 


43 E. 3. 30. Fee-Farm from the Bailiwick, and in the 


Cd is] 
Dutton” ol „ Writs at the Suit of a common Perſon it is 


6 
bt FI 6. 94. which is on the Rule, Moor feri non debet fed 


Page 28. 8 fe um valet ; the * is well levied, 
5 though 


3 ; n n 1 n > a Ry 2 
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- The. ec ** endl . ir not ide ae the 


| Bailiff hath in due Time returned the Writs to him 


_ directed, or hath paid the King's. Money i into the Ex- 


_ , chequer: And the fadun walet, guad fieri. non debit, 


_ approaches to near the cęſarian code to de ee * 
_Law1 in wy Coun of * n 5 {Ie #36 


4 4 * a py 
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good, the Sheriff being liable to an Action, 


2» . 0 


97 the "I wy Common Plees. 


though the Sheriff is ſubje& to make the gr. Office. 34. 
Lord Amends for entering his Liberty: but Br. Ret. 26. 
when there is a Non omittas propter aliquam : H. 4. 1. 

Li.ibertatem, there, by this Statute, he is to — 
enter the Franchiſe; ſo by ef. 1 cap. 12. 1 | 

where he is to make Deliverance r 
vin, he is to enter; ſo where he is Judge, ; 4 
as by a Writ of Reds i eiſin, he ſhall enter the 
Franchiſe ; becauſe the judicial Power lodged 41 4 Af. 72 
in him by the Statute cannot be transferred 3 54 1 5 ä 

by him to the Bailiffs. In Waſte the She 
riff has Authority by the Statute to enter the | 
Franchiſe; ſo he may enter upon a Warrant Firz.Ohart.2, | 

for. Breach of the Peace, for this is at the 1 Ed. 3. 36. 
King's Suit, and therefore a Non amittas ; . 4 
and therefore it cannot be ſuppoſed that the ä 
King would be debarred of having his own. „ 
Proceſs executed in any Place; and therefore. + 

in the King's Caſe, if the Sheriff does not 5 Co. 939. 
enter the Liberty, but returns Mandavi Bal- Wo 
livo, he is amerceable : When the Bailiff i is a 
Party, the Sheriff is to do all Acts; for the 
Intention of the Liberty is for Strangers, and 

not to make Lord or Bailiff ] * in Weir > 
own Court: 1 
The Bailif of- 8 Franchifc' cannot enter "IO 
into the Guildable, and if he does it is erro- Br. Oe 
neous, becauſe he has no Authority out of Dali. Sher. 5 
the Franchiſe, more . the Sheriff has 1 in . 
another County. WU 
In Semaine's Cale it is ſaid, har if thiers » * PR 29. 

be two Liberties within a County, (viz. St; 5 Co. gz. 
Edmund de Bury and Etheldred de Ely in Suf- Offic.Br.1 5 
folk, and a Capes be directed to the Sheriff Theſ. br. 
to take the Yody of B. and the Sheriff 3 
| __— D . turns 


- 
ec, 
P ge 


„ 1 
8 * F 
2 
* 


The Hiftory-and Prattice > 
©: Me turns that hie has made his Mandate to the” 
© Bailiff 5 r. Ethelred, WHO has made Ho 


_ * © Anſwer; in this Caſe the Sheriff en a Me 4 
omittas Thall enter into the Liberty of Bury, WE þ 
though the Bailiff of that Liberty 1 made B 

nd Default; but this is to Be underſtood f ti 
the Proceſs: of the King's Bench; for the” 8 
Common Pleas recites the Ca) 12s) the Se- : A 
kiff s Return, that he has wy his Mandate p. 
to the Bailiff, who has given no Anſwer, WW a 
and then gives the Sheriff Power to enter the by 

: Liberty; but in the King's Bench on the 8 

5 Sheriff's Return on the Latitat, the Autho- tt 

"rity is general, Non omittas propter aliquam ar 
| Tibertatem, which gives the Sheriff Power ö re 
to enter not only that Liberty, but all the 2 


' Liberties within the County: And this ſeems 
to be grounded on the Words of the Latitat, + 
_ (viz. ) latitat and diſcurrit, fo that the De- 
fendant is Juppoſed to ſkulk and run from 
one Place to another; and therefore the 
Mon omittas was made general, that he might 
| not run from one Liberty to another. AS 
: theſe . Bailiffs of Franchiſes were Bailiffs to 
their Lords by particular Grant from the 
Crown, the Sheriff could not enter to make 
Execution, without ſpecial Authority given 
4 Page 30.“ by the Statute, as we have already ſaid; 
therefore the Sheriffs were not anſwerable 
for the Bailiffs falſe Returns, who did not 
belong to them, but to the Lords of the 
Franchiſes, for ſuch Return is made by the 
Lord's, Bailiff pac not 992 ME en 8 Bai- | 
ff, 5 0 "EMA 
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Bailiff, for an infuſicient Return i 


by Bailifts of Franchiſes ſhall be ſet on the 


ready ſaid to be none, the Court will award 


| pray _ Exerution of the- Writ Was in his 89 


of the Court- of — Pleas. DNS: "2 


But if the Bailiff of the Franchiſe had 3 kl 7. 12. 
made an inſufficient Return, and the Sheriff 5 5 H. 7. 27, 
returned that to the Court, they formerly“ Br. ret. 89. 
held the Sheriff was anſwerable, and not the wg 
no Re- 
turn, and the Bailiff making no Return, the | 
Sheriff ought to have ſaid that the Bailiff — 
Nullum dedit reſponſum ; but this is altered 
by 27 H. 8. c. 14. which ſays, that the 
Amerciaments for infufficient Returns made 


Bailiff 's Head, and not on the Sheriff s; fo po a 


that it ſeems, that after an Amerciament for 


an inſufficient Return, which we have al- 


a Non omittas. - 


But if there be a perpetual Bailiff by Bro, ret. br. 


Charter within the Guildable, he is ſtill Bai- 97 


liff to the Sheriff, and not to any Lord of a 
man and therefore the Sheriff not be- 
ing to enter a Franchiſe he cannot return 
Mandovi ballivo ; and if he could, chere 
could. not be a Von omittas upon it, becauſe 43 
there is no Liberty to be entered; and there- 
fore if ſuch Bailiff within the Guildable does - : 

not execute ſuch Writ, and give the Sheriff Page 3 31. 
a ſatisfactory Anſwer, he may execute the 30 
Writ by his own Bailiff; for he is intirely _ 
reſponſible to the Court for the Execution 
of the Proceſs: Where the Return relates 
to Things permanent, the Sheriff muſt re- 
* Mondavi Ballivo to the firſt Proceſs ; 

for if he makes any other Return to ſuch | ' 
Proceſs, ſuch Return "concludes of ' courſe Bro, ret. br. 


D 2 Power, * 133+ 
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Power, and that the permanent T hing in 
Execution to be done was within the Guild. 
able, and he cannot contradict ſuch Return, 
; by any ſubſequent Return to another Writ. 
Thus in Alias Summons in Dower the 
Sheriff cannot return Mandavi Ballivo, for he 
ought to have made this Return uon the firſt 
Writ, that ſo the Court might be awarded 
a Non omittas; but if it relates to Matters 
tranſitory, then the Sheriff may return Man- 
davi Ballivo on the Second Proceſs, as on an 
Alias Capias, for the Body might be in the 
Liberty on the Iſſuing the ſecond Procefs, 
though it was in the Guildable in the firſt ; 
and therefore the Return of the firſt Proceſs. 
does not conclude him from returning” Ge 
| | Liberty to the ſecond Proceſs. | 
Br. ret br. 99. If the Bailiff of the Liberty dies after ts” 
14, 8, 4 . has returned Cepi, a Diſtringas iſſues againſt 
his Succeſſor, becauſe he takes it up under 
the Return of his Predeceſſor. 
. 32. * Note; It is now uſual to take out the 
[ Capias and Non omittas together,] without 
ſtaying for the Sheriff 's Return. 
We come now in the ſecond Place to con- 
ſider the Defendant's appearing and putting | 
ia Bail above, or the Plaintiff 8 declaring b [2 
againſt him in Cuſtody. N 
The Appearance o the Plaintiff and Des 
fendant in propria perſona at the Return of 
the Writ is recorded by the Filazer, becauſe 
he was to continue the Proceſs of the Court, 
till the Prothonotary took it up on the De- 
claration; this Prothonotary ſets farth the 


Authority by Wy. the Court a” 
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of the Court of Common" Plans. 


that it might appear the Court had Conu- bis 


zance of the Cauſe, and that they purſued 


their Warrant; and therefore in all Actions, 
where the firſt Proceſs is by Summons, tho“ 
he did not appear at the Return of the Sum- 
mons, and they had iſſued ſeveral meſne 
Writs, yet they only took Notice of the 


Summons, and ſaid Summonitus fuit ad re- 


ſpond', and ſo in Treſpaſs Attachiatus fuit A 
ad reſpond', being ſufficient to ew their 


Authority. 
Before the Stat. of Weſtminſter 2. 45. 10. 


all Attornies were made by Letters Patent 
under the Broad Seal, commanding the Ju- 


{tices to admit the Perſon to be his Attor- 


ney; theſe Patents, where they were ob- 
tained, ſeemed to have been inrolled by a. 
proper Officer, called the Clerk of the War- | 
* rants, and alſo the Courts inrolled theſe Pa- * Page 3 . 
tents on which any Proceedings were. * : 


ſuch Letters Patents could not be obtained, 
the Perſons were obliged to appear each Day | 
in Court, in their proper Perſons. 

This Statute gives to all Perſons a Liberty 
of appearing, and appointing an Attorney, 


as if they. had Letters Patent; and therefore 
the Clerk of the Warrants received each 
Perſon's Warrant, and upon the Warrant it 
equally appeared to the Court that he had 


appointed ſuch a one his Attorney, to the 


End of the Cauſe, unleſs revoked ; fo that 


on each Act there is no "Occ 'of the 


Plaintiff's and, Defendant's Preſence, as was 
uſed before that Time; this Authority con- | 
tinue wi ae and for a Tear and a la. 10. 
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- The Hiſtory and Practice 
ory and afterwards to ſue dit Execution, 
and for a longer Time, if they continue 
Execution; but if not, the Judgment is ſup- 
poſed to be ſatisfied ; and to make it appear 
otherwiſe, the Plaintiff muſt again come into 
n which he either does by a Scire fac, 
or an Action of Debt on the Judgment. 
+ The giving Bail came in on returning the 
- Coins, for before that Time this manner of 
| proceeding was not known in a perſonal. 
Ca 714 Action; for in theſe, if he did not appear 
. on the Summons, the Proceſs was an At- 
tachment; and the Sheriff might attach him 
either by his Goods or by Pledges; if he 
Page 34. attached him by his Goods, it was to appear 
in the King's Court, where upon his Non- 
appearance they were forfeited; if by 
Pledges, and the Party did not appear, the 
$I Pledges were amerced, becauſe they under- 
Booth, 9,10. took to the Officers of the Court, and the 
making that Default was ſuch a Miſdemea- 
nour, for which an Amerciament was the 
Puniſhment, as Fines were for eee, Of- 
fences. | 
In the Civil Law thaw were alway s Cate 


tions put in by pignora, or fide 22 and te 
Idoneus fide juſſor was ex arbitrio judicis ap 


5 probatus, vel litigantium Conſenſu . . 
wh in Cod, 101, RY lib. a. Lond 8. % 
f . ny | CBA 8 


+ The Origin of this Pradiice, 10 the Cobbs 
given it by the Lord Keeper Finch and Sir Francis North _ 
' Lord Chief-] uſtice of the Common Pleas, ' ey" be read a> 
* in the Life of Lord Gwilfer od. | 
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Sati gane cogantur. Corvinus 54. & mn de | =—_ 
ſatis daciombus 839. 5 
In our Law, whe a Man came in. Cutts... -- 
dy on the Capias, it being on meſne Proceſs, 4 
he was to give Caution, and the Bail was de 
| fide iuſſore, or 5 to whoſe Cuſtody he 
was committed. of 
But they did not require any Caution @ Noy. 7 
where the Debt was not 20/1. or above, be- — 
cauſe there could not properly be any fide 
juſſor idoneus, where the Sum was ſmaller; 
= becauſe the only way of eſtabliſhing ſuch 
= Caution is by Oath; and to give a Man his _ 
= Oath that he was worth a ſmall Sum, did  * 
not give a proper Caution to the Plaintiff, 
and would therefore have been wholly inſig- 
* nificant, and conſequently would — 70 « Pine 35. 
been worth the Trouble and Expence input= * 
ting in ſuch Security; and therefore for ſueh nl 
inconſiderable Sums no Bail was hn 
but an Appearance only. 
The old Rule in the Creep lac Attorney, 
printed in 1676, fo. 45. is, That if the De- 
fendant be arreſted by meſne Proceſs, as 
Capias, Alias, or Pluries, and the Plaintiff 
holdeth him not ſufficient to pay the Debt 5 
or Damages contained in the Writ, the ſame 
amounting to 201. or upwards; in this Caſe 
the Plaintiff upon the Return of the Writ, 
by entering a Ne recipiatur with the Filazer - BM 
out of whoſe Office the Capias did iſſue, ma, i 
crave ſpecial Bail to be put in to his Action, - = 
which the Defendant muſt put in before 
ſome Judge of the Court. where, the. Cauſe IO. 
depends who * A of ſuch Bail, . e 
| © 
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LS the Validity or Weight of the Cauſe doth 
require, « or in his Diſcretion ſhall be thought | 
p fit. 5 
This Rule was taken from the King s 
| Bench, where antiently, if it were under 201. 
they let the Perſon out of actual Cuſtody 
upon common Bail; but if it were above 
201. they made him find ſpecial Bail before 
he could be let looſe from the Sende of the 
Marſhal. 
From hence the e Pleas made» a 
Rule upon their Attornies as Officers of the 
Page 36. * Court, that a Ne Recipiatur might be enter- 
ed with the Filazer where the Debt was above 
201. and then the Attorney was not to ap- 
Ny ar till after Bail put in, for the Meaning 
Ne wh of the Ne recipiatur Rule was, that no Ap- 
pearance ſhould be received till after Bail 
was filed with the Judge, ſo that it was ir- 
regular to file the Warrant of Ton be- 
i fore Bail filed. . 
= When the King's Bench « came to require ; 
xt ſpecial Bail where the Debt was above 100. 
che Common Pleas ſunk the Rule to any Sum 
- above 101. and ſo required ſpecial Bail; this 
was in the Time of my Lord Ch. F. Worth. 
In an Attachment of Privilege, which is 
as in the firſt Proceſs, they held to 
Bail for any Sum; though never ſo ſmall; — 
an Attachment of Privilege being a Capias in 
the firſt Proceſs without a Summons, does 
not ariſe from a Suppoſition of a Mibil re- 
turned, and that there are no Iſſues to anſwer” 
the Debt, but this Proceſs ariſes from 4 
E due to che 9 of the Court, 
dhe 
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I the Court of Common Pleas. 


the 95 of the Court, and therefore another 
Officer ought not to appear, without ſeeing 
Aa Security | given for ſuch Debt; and there- 
fore they hold the Defendant to Bail in this 
Caſe, though the Debt be never fo {ſmall 5 


ſo no need of a Ne Recipiatur. 


When the Action is only for W : 


chere the Party is not held to Bail, unleſs in 


the Reaſon is, there is no certain Sum for 


parent that the Damages will exceed t 


Sum of 107. there the Judge may by ſpe- : 


cial Rule hold to Bail. 


On a Penal Sztatute the . IS nor 


held to Ball, becauſe the Penalty on a Sta- 


tute is in the Nature of a Fine or Amercia- 


ment ſet on the Party for an Offence com- 


| mitted, and therefore no Perſon ought to 
ſuffer any Inconvenience by Reaſon of ſuch 


Law, till he is convicted of ſuch Offence ; 


for then the Defendant would ſuffer an 
Action of a Penalty before it ought to be ſet. 
An Executor or Adminiſtrator ſhall not ! Salk. 98. 


be held to Special Bail, becauſe the Demand 


is not on the Perſon, but in Rem, (vix.) the 
f Aſſets of the Dead, unleſs there be a De- 
vaſtavit ſuggeſted. And if an Habeas Corpus 


be returned into any of the Courts above, 


though the Sum be under 101. they will 
hold him to Bail, that ſo the Plaintiff may 


"RE HEX. CE r 


1 * * 
Th. a 
- 2 4 


| + A, is a Corr uption of the French Word 16 Afi,” 


4 


which the Caution can be aſcertained; but in 
| Maybem, and where by the Injury it is - 


j 
f 


* 


l 


;ybem, or ſome notorious Battery; and * Page 7. oy 
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ot be in a worſe Condition than he was be-. 
low, where the Defendant was held to Bail; 
Ne but in Caſe of an Executor or Adminiſtrator, 
or Heir, no Bail is required, even on a Ha- 
beas Corpus, for they ought not to have been 
held to Bail below, the Debt not being their 5 
don: The Reaſon why the Defendants in 
0 + Page 38. * all Caſes are obliged to put in Bail is, that 
By | their Juriſdictions being confined, they can- 
not follow the Debtor, out of their Jurildic- 
tion; therefore they have always (in the leaſt 
| Pledges) put in Bail that live within their 
OY own Precincts; and, were it otherwiſe, it 
= would be improper to give Caution, and 
3 therefore it becomes here neceſſary chat Bail 
= ſhould be given in all Caſes. 
1 Ĩ)he Act of 4 W. & M. c. 4. gives Power 
x to the Judges in each Court, whereof the 
= Chief to be one, to appoint Commiſſioners 
to take Recognizances of ſpecial Bail in Suits 
| depending before them, which api pam 
W“ ss are to be tranſmitted to them; and 
= Affidavit of the true taking them, ſuch Ne Eq 
H cC0ygnizances ſhall be as effectual as if they. | 
were taken before themſelves. _ * 
The Cognizors, unleſs they live in Tabs . 
don or Weſtminſter, or within ten Miles, maß 
5 juſtify before the Commiſſioners in the 
=_  -- County; this Statute was to prevent the In- 
c“ onveniency that was at Common Law,, for 
before that Time the Bail was taken de bene 
eſſe before the Judge ; and if they were not 
ecxcepted againſt in Twenty Days Time, 
then ſuch Bail ſtood; which was the ſame 
on gs | dds to the Plaintiff 1 TIrTng to the 


of the Court of Common Pleas, - 


Bail, and inquire after the Bail in the Coun- 
try, as the Defendant” had to appear to the 
= Writ: For from — Ne of each do to [ 
= * the Appearance- are twen $ In * 3 
= the e the Ball piece © ien with Page 39: : B 
the Filazer until after the Twenty Days are | 
expired, and then it is filed in-Court; oe 
King's Bench it is left with the Judge, be- 
= the Judges determine all Things rela- 
to the Priſoners in their own Court, 
he are not to be delivered out of Court 
| without their Authority. 1 
The Commiſſioners are to tele Bail, por. : _— 
are obliged by Rule of Court to keep a Book, ' - BB 
wherein are entered the Names of the Plaintiff - _ 
and Defendant, and Bail, and the Perſon who BH 
tranſmits the ſame, and who makes Aﬀida- 
vit that the Recognizance was duly acknow- 
ledged in his Preſence; and on ſuch Affida- 
vit the Iudges make a conditional Allocatur, 
and the Bail are to ſtand abſolute, unleſs the [ 
Plaintiff exc t againſt them within Twenty — 1 
Days; and if he except, the Bail may juſtify „ 
= by Afﬀidavit taken before m E e 
= in . 3 Wy” . 


1 * * C n A „ W. 2 * Page 49. 
or the Declarati ons and — Pleas, 


* the Practice of 4 King's Barth, if Stat. g. kus, 
D the Defendant a rl the perſonally at the cap. 2. 
Return of the Writ, the Plaintif 3 » 
| eclare —_— 


\ 


OS. Page 41. 
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declare within three Days; and is fil eo de- 


clare within ſix Days, in the Exchequer D 


If he appeared by Attorney he was to de- 


clare before the End of the Term, and he 


is ſtill to declare before: we Seal in the Ex- 4 : 


_ chequier. 

This was winly che antient Practibes he- 
cauſe there is no Continuance from the Ap- 
pearance- Day to the Time of "declaring, 
there being no Precedent of Libertas nar- 


randi, therefore the Declaration met be of 


the ſame Term. 

But in the King's Barbs * a, 1 
fendant comes in on a criminal Proceſs, 
which is ſuppoſed to iſſue on a Complaint 
to, and by Examinatiofi of the Chief Juſtice, 
the Defendant: is not diſcharged till the ſe- 


cond Term after his Appearance, for in the 
firſt Term all Parties een not 


poſſibly have Netie. 
When a Man comes in on a criminal 


| Proceſs, he had Liberty to traverſe in Prox. 3 ö 


* on all bailiable Offences, becauſe he might 
not be prepared for Trial with hi Witneſſes 
but it was otherwiſe in Capital Caſes, becauſe 
there was Oath of the Crime, and Witneſſes 
examined thereto before Commitment, ſa 


that if there was a Preſentment of a+ Tyxef-. 
"pit and Ignoramus found, he was not to Tc 


diſcharged by Proclamation till after the ſe- 


. cond Seſſions, that they might ſee if an 


other came in againſt him or not. 


This begor the Rules 6h tie Ci 8% 
that there ſhould be two Terms after his Ap- 


Pearance before * Plaintiff as be non 
EN: N 


2 Oe 


e 


er.. mtu #53 
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proſi d, becauſe the Defendant was bound to 
attend during the two Terms, to ſee if the 
Perſon, who originally proſecuted the Treſ- 
| paſs, would put in an Indictment againſt 
him; and being obliged to attend two Terms 
on the Criminal Side before he could be diſ- 
charged and proclaimed, and having like- 
wiſe 1 an Attorney at the Plaintiff's 


within that Time. 


© ot the Hb ne 
Parties antiently might obtain by Conſent a 
Dies datus prece partium ; for the Conſent of 
the Defendant exempted the Plaintiff from 
3 pear at the Day, given, ſince there was no 


Judgment, but was obliged to bring the De- 


declare againſt him in Preſence ; for none 
can have Judgment but upon Complaint exhi- 


in Court; but after the Declaration is filed, 
if the Defendant make Default, Judgment 


CCC ²˙ ts, 4 ond 


deſerted the Court, he ceaſed to oppoſe the 


J Plaintiff's Demands, and ſo ſubmutted that 
— Judgment ſhould be given againſt him. 


When the Defendant appeared, the Plain- 
tiff was obliged to declare on the Return of 
the Writ, and. the Defendant was obliged to 
plead, unleſs he obtained Leave from the 
Court to imparle till the next Term, which 


Cn 


* 0 


| Suit, he was obliged to accept a Declaration 


_ fendant in again by Proceſs, that he might 
hited to the Court againſt the Defendant whilſt 


ſhall be given againſt him; .becauſe, having 


* 


Day before Declaration, which was called 1 


in that Caſe, if the Defendant did not ap- 


f Declaration, the Plaintiff could not have“ Page 42. 
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was never granted without good Cate 

"when the Defendant could not plead ve" | 

the Sight of Writings left in the, Country, or 
the „ | 

- © This Libertas interloguend# ſeems. to ariſe 
from a Notion of Religion, which: 1 is men- 
tioned in St. Matthew, ch. 5. v. 2 Agree 
with thint Adverſary quickly, whil/ "thou art 

in the Way with him : They looked upon. the 
Plaintiff, at the Time of dechating, to be in 
his Way towards Judgment; and that there- 
fore, ſince the Defendant was ordered by the 
Precepts of Religion to agree with W that 
there was a Neceſſiy to give Time for that 
. Page 43. Purpoſe; and therefore Libertas interloquendi 
: was entered upon the Roll when the Writ 
was general, becauſe the Defendant did not 
know how to agree with the Plaintiff till he 
| had heard the full Demand of the Plaintiff; 
and therefore then the Defendant might have 
agreed with him in {the Country, whilit he 

1 Was in the Way, according to the Letter of 
= —=- the Text, in which Caſe there was no need 
= Re A Libertas loquendi to be enteted upon the 
2 | Koll. 5 | 
„ ing, Bench they imparled of 
. - courſe, becauſe they came in on a Proceſs, 
EI in which the Cauſe of Action is not men- 
tioned, becauſe the Defendant's Proportion 
was from the Plaintiff's Declaration: and ſo 
in Acetiams in the Common Pleas ; for the 
King's Bench giving them Leave to traverſe 
on the Criminal Side, when he was allo 
charged on the Civil Side, they likewiſe 
gave * Leave to imparle; but 1 in ſpecial. 
| N . 
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' Defendant : eaſily obtained an Imparlance, - | © - - 


Kings Bench the Bill was filed by the Maſter 


wy.” the Cott — a 5 
Originals, returnable in an iſſuable Term, 


they will not give the Defendant Leave to 
imparle, becauſe thereby he will put off the 


Trial; but the general Practice was to bring 
their Original returnable in a Term not iſſua- 


ble, and then the Plaintiff declared, and the © 


and then the Narr was entered on an Im- 
parlance Roll by the Prothonotary, being + $0 called 
all that was done the firkt Term by the Court, rom the A- 


* and this was the firſt Act of the Court after *270 of e- 


parlance. 


the Appearance of both Parties; but in the! Page 4 44. 


of the Office againſt the Perſons privileged 
viz, the Officers and Priſoners of the Court; 
and this File the Priſoners and Officers were 
obliged to take Notice of. [Since (by new 
Rules) they are obliged to deliver Copies to 
the Gaoler when the Defendant is in 'atual 
Cuſtody.] This Practice in the King's Bene} 
created that in the Common Pleas; they we 8 
clared Ore tenus, which was only minuted b 
the Prothonotary, and likewiſe the Prayer of 5 
Permiſſion to imparle, or the Plea; now in 
Conformity to the King's Bench they entered 
a Narr on a Roll, Which was called the 
Imparlance Roll; and to make up this . 
as the Bill in the King's Bench, the Attorn 
delivered in Paper the within Declaration and eta ITS 
Copies of them; the Bill in B. R. and Im- 
parlance Roll in the Common Pleas were 
given to the Defendant's Attorney; but the 
Bill in the King's Bench: ſupplied the Place 105. 
bo of the Ne 12 e rd „„ 
T9 4 6 To: FR . 
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* The Prothonotary bas two for every 
Cours becauſe he is ſup 


ingroſſed on Parchment, and pays nothing 


| for filing, if brought in within the Term in 
ny * Page 45. which the Procels is returnable ; but if af- 
_ _ * terwards 4 4. but the. Defendant in both 


Courts pays for the Copy of the Plaintiff's 
Declaration at 4d. per Sheet for the | whole 


ue: for the Plaintiff's Attroney is luppoted 


to ſuperintend the Entry of them. 
This Bill in the King's Bench, and a Copy 


* 1 the 9 in the Common Pleas, tho 
it be in P 


Paper in the Common Pleas, and in 
the King's Bench be only a Declaration left 
in the Office, yet it regulates the whole Pro- 


ceeding in the Iſſue; for from thoſe Plead- 


ings in Paper or in the Office, the Ni prius 
Roll is made up, and after the Verdict they 


make up the Plea Roll from the Mi prius 


Roll, and enter the Judgment thereon, which 


1 indeed inverting the antient Proceedings; | 


for antiently they uſed, to make out the Im- 


parlance Roll, and then afterwards, when 4 


Plea was given to enter, they uſed to make 
up.a Plea Roll; and from en they uſed 


do tranſcribe the Vi privs Roll, and upon 
Vid, Rules, the Back of the Mi prius Roll the Verdict 


was entered, which they uſed to tranſcribe 
upon the Plea Roll, and thereon ay nh 
was entered; and the Reaſon why the Pa 

Bock came in, inſtead of the Rolls of i 


0 the ſame Court, is this, becauſe the Buſineſs increaſed 
Neafnaaa i che Common Pleas, and it was not 7 . 
| ble | 


4 
5 
TE) + 


to enter them 
on the Imparlance; but in the Kings Bench 
the Plaintiff” $ Attorney brings his Bill ready 


| 


— 
# 


A IE 
— 


* 


n 


„cc © "O42 


EEE , , . 


. 


of the Court of Cummn Pleas, 
ble. for the Prothonotary to enter t 


upon the Roll; and therefore they a 


* the Attornies to deliver their Pleadings in“ Page 46, 
Paper one to the other; and in the King: 


Bench they were permitted to flle them upwith 


the Prothondtary, and afterwards they deli- 
vered them up to the other in Paper only. 
Hence it is that thoſe Paper Proceedings ace 
looked upon as the ori ii Materials to ſettle 
the Mi prius Roll; if the Materials vary in 
the Is from the Paper Proceedings, tlie 
Verdict will be ſet aſide, but they will not 


let them move in Arreſt of Judgment, till 


the Plea-Roll is made up, and the Verdict 
there entered of Record; but they may move 85 
for a new 4 5 rial before ſuch Flea-Roll is N 
made up. 8 
The Poe wete- Serien hs" In affen . 
took the Acts of the Court, and had the ſame 163. 
Name in the Courts of the Empire; and in Cronica ſe- 
the firſt Erection of the Court of Common rie. 30. 
Pleas, there being only three Judges, eseh lem WO 
had his Prothonotory. {ak 
+ The Chief Juſtice of the Common Plens 
was conſtituted 29 E. 1 ' 
William the Conqueror, to mike the Nie 
man Tongue current, ordained that the 


z 2 in Reo Courts of EEE ſhould | 5 


. 3 „ 4 4 ; * i 6 
1 % 8 4 


+ The firſt Chief „ge of the Gals Pleas Was 
conſtituted not in the 29 Ed. I. but in the 17 H. 3. 


when the King's Mandate was directed to Nobert „., 


Lexinton and to William of York that they admit Robert © 
de Ros Chief Juſtice, Robert de Bellcbamp and Regin 3 
Meyau, and Robert de * Judges of the ſame Court, - | 
July 6, 1233. 1 | We 


\ 6 


* 
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in French, and afterwards they were entered 
on Record by the e ee in Latin, 
that being a dead Language, and ſubject to 
no Variation; the French continued till, 
Hull. 3 6 Ed. g. then by the Statute 36 E. . 
0 Page 47. 6. 15. it was aboliſhed ; but the Pleadings 
continued to be in Latin; but the Prove.” 
8 notary, being uſed to make Notes in French, 
ſtill Ne the old Way, it being a Lan- 
guage much ſhorter and more expeditious to 
rake Notes ; of theſe are = PALE the Ner- 
Books. „ . N. E 
p | When the Writ. was FORCE, 4, the, - 
1 Parties appeared, the Countor read the Writ 
to the Court, and then mentioned the Time, 
Place, and PR I contained in the 
Writ, Se. and the particular Damage accru- 
e' to the Plaintiff: All this was. afterwards 
recorded by the Prothonotary; the Place 
pPoyas neceſſary, to aſcertain from whence the 
Paares were to come to try the Cauſe; the 
Iime was neceſſary, that it might appear 
the Plaintiff had Cauſe of Action before the 
Suit commenced. x | 
The Entries of the ordinary be de 
in the CommotyPleas. are not by Memoran- 
dums, as in the King's Bench and Exche- 
quer 3: for as the one was deſigned to deter- 
mine criminal Proceedings, and the other 
the Revenue, ſo the Proceedings in civil 
Caſes in both theſe Courts, not being the 
: original Deſign and Principle of their Efta- 
bliſhment, theſe Proceedings are the By. 
Buſineſs of theſe Courts, and entered 4 
. r of 1 and in the, Caſe of ' 
1 9 S an 
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4 the Court of Si Phar. | 


an Action of an Attorney, which is the Br. 
*gBuſineſs of this Court, the Proceedings are? Page 825 
entered by a Memorandum. sf) 
The Declaration in Cauſes of Complaigr 
being particularly ſet forth, they conclude, 
O inde producit Sectam, which was proffering 
to the Court the Teſtimony of the Witneſles ; 
or Followers; and Fleta fays, Quod nullus Vid. Fleta 
Liber Homo ponatur ad Legem, ne ad jura- 4 
mentum per Simplicem loquelam Ane teſtibus  —- 
* fidelibus. 5 hoc duttis, fed) | Jectam produxerit, 
Hoc et 7. eftimonium Hominum Legalium, qui 
Contrau inter eos habito interfuerint præ- FN 
ſentes, quibus 4 Judice Examinatis, fi con- 
= cordes invenientur, tum poterit vadiare Legem 
am contra petentem & contra ſectam 5 
bpeirolatam, & ſi ducs ve} tres Teſtes produxerit 
ad proband”, oportet quod defenſio fiat per qua- 
tuor vel per ſex, ita quod pro quolibet Teſte 
duos producat Juratores uſque ad duodec im. 
: When the Defendant wages his Law, he 
\ Bl ſays, Et hoc paratus of verificare contra ipſum 
_ quer, & ſet?" ſuam per legem ipſi us, prout Cur 
ec conf. inde faciend, Sc. 
But the Law Wager then ſtood on fuch 
'unreaſonable Terms, that they ſoon altered 
it; and when a ſolemn Contract with Wit- 
=_— nefſes was produced, theſe Witneſſes, which  _ 
4 g were antiently joined to the Jury to verif ß 
= the Contract, could not be over- ruled by a N 


4 mere Oath of the Party; but it was to be |; 5 
diſſolved e Ligamine quo Ligatur; fo tze 
- = * Law Wager was then denied; 3 a8 likewiſe * Page 4% 
_— | in Cafe where they offered to prove Fraud ; 
. _ i the Pefendant; as likewiſe on al Actions 
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on the Caſe, and when Perſons were obliged 
to give them Credit, as an Attorney for 
- Fees, and a Gaoler Tr Meat. and Drink; 
and ſo it was left to thoſe Caſes only, where 
there was an original Truſt to, the De- 
' fendant's Honeſty: But yet the Form of the 
Declaration continued, which was in the 
Nature of an Offer to verify by Witneſſes the 
Cauſe of Complaint ; but againſt an Attorney 
that Form was never in Uſe, but a Petition 
as made by a Queritur & -inde petit Reme- 
dium, becauſe the Officers before the Divi- 
ſion, as being privileged Perſons, could only 
be ſued in the Kings Bench, and after che 
Diviſion each in his own Court. 
In order of Pleading the Defendant pleads, 
Firſt, To the Juriſdiction of the Court. 
Secondly, To the Perſon of the Plaintiff 
and afterwards to that of his own Perſon. . 
__ Thirdly, To the Count or Declaration. 
Fourthly, To the Writ. _ 
Fifthly, To the Action of the Writ. 1. 
Sixthiy, To the Action itſelf, in Bar 
dere 
Though the Defccidai generally ſpeak- 
ing, can have but one Plea in Abatement, . 
yet this is the natural Order of Pleading, be- 
cauſe by this Order each ſubſequent Plea 
admits the former; as when he pleads to the 
2 Page pd * Perſon of the Plaintiff, he am the Ju- 
Laiſdiction of the Court; for it would be nu- 
gatory to plead any Thing in that Court, 
| that has no Juriſdiction in the Caſe; when he 
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. leads to the Count, he allows that the 
IE "Plaintiff able to come into that Court to 
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„ 1 the Gas of Genin Pires, 


: implead him, and. he 1 may there be properly 


impleaded ; but in pleading to the Count he 
. not admit the Writ to be good; yet if 
the Count be vicious, the Writ is conſe- 
quently deſtroyed ; for though the Writ in 
itſelf may be good, yet it is not purſued; 
but in Pleading to the Writ, he admits the 
Form of. the Count, becauſe by any Objec- 
tions to the Form of the Writ, he lows the 


Count to be ſufficient in Form; if the Writ 


be good, it is not to any Purpoſe to object to 
the Form af ſuch Writ, if the Form of the 
Count beghereupon inſufficient ; but if the 
Count be in Subſtance variant, the Defen- 
dant may ſhew it any Time in Arreſt of 
Judgment, becauſe the Court has no Au- 


thority to proceed in a Matter of Subſtance 5 


different from the Origin. 
If a Man pleads to the 48 of tlie 
Writ, he allows both the Form of the 
Count, and the Writ; for if he admits, that 
if che Form of the Writ and Count were 
adapted to the Plaintiff's Caſe, that ſuch 
Form is good and ſufficient, ſince to object 
to the Action not quadrating to the Plaintiff's 


„ 133 Caſe, does admit, that if it be ruled by * Page 51. 
= the Count, it does allow that the Plaintiff 


- has before the Court: a nun! in Form ſuffi· 


cient. 


If the Defendupe pleads ir in Bar to the /. bs 
1 he admits the Form of the Writ 
and Count, for he anſwers to the Right in 
Demand, . puts that Right in Iſſue, and 
thereby adm . there is a ſufficient Form 
to put the Right in Iſſue; and therefore 
„ OG” Wn - 


. 


The Hiftory and Praflice £ 
thou oh a Man pleads Non ung t modo & 
f forma, yet the modo & forma does not traverſe 
the Form of the Writ or Count, but the 
Subſtance of the Promiſe only; which is 
the true Reaſon why you may give another 
Promiſe in Evidence, different in Time and 
tion, though not different in Subſtance. 
2 Sund. 41. But if the Defendant. pleads a collateral 


Manner it is alledged, unleſs it goes in Bar 


are of two Sorts, either Mirtery ne PRE 
tory. | 

ho The Firſ i is twofold, (viz.) to abate the 
Writ, or defer the Proſecution ; : that of 
| Abatement of the Writ was by Matter ſhewn 


- ſuch as were dehors, were Pleas to the Juriſ- 
diction, or in Diſability, to the Plaintiff, or 
Privilege in the | Defendant, or ſhewin 


— 


to be pleaded in + four Days, unleſs ſpecial 


coming in by Proceſs of the Court ought not 
to have Time to delay the Plaintiff: But 


n 


Cro. El. 829. Dyer Pages there che Variance may be 
Palmer. 
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ed 


REN, 


Place from that mentioned in the Declara- 


Matter, this ought to be proved in the ſame 


=_ of the Action in any Form; ſo that Pleas 


8 Page 52. * Miſtakes in the Writ itſelf; all theſe were 


"oO & 1191: where there is a Variance between the Ori- 
i. 2 2 RN ginal and the Count, or the Bond, and an 


Norton e | 1 NY homes | 


+ Theſe "Oh Daves were andere to 1 four Coun ö 
or Law Days, in the four next enſuing Courts; but nat 
four Days in * one and ws. "__ Term. dee pa. 9. 9 


— 


dehors, or upon the Face of the Record itſelf; . 


=. Leave from the Court, becauſe” the Perſon | 


of the Court of Common Pleas. 
pleaded ; becauſe it was uſual for the Plead- 
”_ to ſhew it to the Court, and have the 
Writ abated; theſe taken down by the Pro- 
thonotary were the Original 'of thoſe Pleas 
in Abatement: But when the Recital of the 
Writ and the Count itſelf were entered on 
| Record, if there were any material Variance, 
the Defendant might take Advantage of it, Keilway 211, 
not only by Way of Plea, but 1 ee, 
Arreſt of Judgment after the Verdict, oer 
by a Writ of Error, becauſe the Writ being 
the Foundation and Warrant of the whole 
Proceedings, if the Plaintiff did not purſue 
it by his Count, there was no Authority to 
the Court to proceed in ſuch Caſes. ns 
If the Objections appear on the Face of 
the Writ itſelf, they. are always Objections 
to the Legality, of which the Court are 
Judges, and not the Jury; and therefore, 
when they were ſhewn to the Court by the 
Defendant's Counſel, the Judgment was 
quod breve caſſetur ; if the Objection was not 
good, the Writ ſtood, and therefore oughr | 
*to be anſwered, and there the Judgment * Page ” 3. 
was Reſpondeas ouſter; if they pleaded ano- 
ther Matter immediately, 16 is probable the 
dilatory Objection was not entered, becauſe 
the peremptory Plea was: the proper Act at 
that Court. 
But where they ſhowed. a a Excep- wh ON 
tion, and there was Judgment has mm 
ſhould” anfwer over, and they craved a Li. 
bertas interloquendi, and this not ending in 
any Thing peremptory, it is very probable 
the — entered on Record, "Is 
* oY 5 
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his own Minutes, the whole T ranſactions as 
an Act of the Court; but where any Matter 
4 debors was pleaded, and which, if true, would 
kT have abated the Writ there if they had gone 
= 5 to iſſue upon it, and it was found for the 


recuperet, becauſe the Defendant choſe 
put the whole Weight of his Cauſe upon this 


remptory Plea, and going to Iſſue or it is 


Statute; the Law ſald if it be true it is a ſuf- 
1 ficient Defence, and you ſhall not uſe two 
= 5 Precedents: But if the Defendant pleads a 
8 | Matter debors in Abatement of the Writ, 
and the Plaintiff replies, and the Defendant 


r 


Conſideration of the Court; and ſince, if he 

N Page 54. had then referred the Plaintiff's Writ to the 
Court, the Judgment would have been to 

 anfwer over; therefore, if he at the ſame 


ſame Judgment to anſwer over: But if he 

. had referred the Action itſelf to the Court to 
judge of the Legality thereof, there, that not 

| touching the Writ depending in Court, but 

. the Plaintiff's whole Demand, it was admit- 
op ting the Truth of the Demand, becauſe ex 
| fatto Jus oritur, the Court never pro- 


Pet. Was firſt ſettled; and therefore the Defend- 
aut, e the 25 of the Plaintiff's 
eee 


Plaintiff; the Plaintiff had Judgment, 4 ” | 


W 1 Iſſue, when he might have pleaded a pe. 
| like the Caſe of double Defences before the 


demurs to the Plaintiff's Replication, this 
immediately refers the Replication to the 


Time refers the Replication to the Court, to 
judge whether it is good or not, there is the 


nouncing what was the Law till the Fact 


PE BP OW . ͤ , OY. OE. ond 
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of the Court of Commun Pleas. 
Demand to the Court, admits conſequently 


the Truth of it. 


The Second Sort of dilatory Pleas, or tem-Raſtall 360, 
porary Bars, whereby the Parol is to demur, 362, 379. 
till full Age; and theſe are Pleas peculiar to 
the feudal Law; for in the Civil Law the 
Guardian was Party to the Suit inſtead of the 
Infant; and if there was mala fides in his 


Defence, he was to anſwer it to the Infant. 


But the wardſhip in the feudal Law was 


of another Nature, for the Guardian has the 


whole Profits in the Eſtate, and alſo the 
Marriage of the Infant, which was in order 
to breed him up to Arms, and to marry to 
ſuck Perſons, as they thought might conti- 
nue the martial Strain, that ſo the Ward 
* might ſubſerve the orginal Deſign of che? Page 55. 
Tenge : 
Hence it was, that the Guardian was not | 


: truſted with the Action, and by Conſequence 


it was a Maxim amongſt them, that the In- 
fant could not be Party to the Suit: But this 
Maxim was confined to ſuch Caſes, where 


the Right of the Feud was in Demand, and 
was not allowed to Actions touching V 


Poſſeſſion; and the Reaſon was from Ne- 
ceſſity; for if the Infant-was not allowed to 


defend his Poſſeſſion, an Infant would be 


ſtript of all he had 3 his Minority; and ; 
ſo * Injuries done by an Infant, the Parol Infaney no 


ſhall not demur, becauſe then a general Li- Plea toa Tort. 


cence would be given for Infants to commit 3 Keb. 39.˙ 


Injuries; the Proſecution of thoſe Actions 
was committed tothe next Friend, and the 
5 Defence of To Actions againſt an Infant to 


a ſpe- 


— 
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a ſpecial Guardian affigned by the Court; 
but Actions concerning mere anceſtrel Aion 
. continued as they were, that the Right of 
the Feuds might not be charged during Mi- 
ä nority; therefore in Aſſizes of Novel Diſſeifin 
1 8 and Moridanceſt the Infant had not his Age, 
becauſe that was an Action brought of his 
e own Seiſin, or his Anceſtors dying during 
= ; Minority, becauſe the Wite muſt be tub- 
Wh 2 . liſted. 
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85 -moſd be filled. 
* Page 56. * S0 in an Attaint, becauſe the Petit Jury 
may die. In a Ceſavit by Deſcent, 5 0 
it be of his own Ceſſor, he ſhall have his 
Age, becauſe he cannot tell what Arrears 


there are ; and if he does not make true 
Tender, he loſes the Whole for ever. 
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pee that is not an ancient Feud of the 

Family for which he was to be in Ward. 
But on a Formedon in diſcender and Re- 

mainder, becauſe Yoluntas Donatoris in Charta 


ſua manifeſte expreſſa de cetero 0 rent and 
being founded on what is exactly expreſſed 


Action, yet it may be purſued during Mi- 

2. ,* _ Nority; but if the Tenant pleads a Bar by 

95 Warranty and Aſſets, there the Parol ſhall 

deemur, becauſe that concerns alſo the other 
Inheritance of the Infant. _ 


ſhall demur, becauſe he claims as Heir in 
Fee hg te to = Reverſion, 1225 not per 
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So in a Quare impedit becauſe the Church 


If it be a Purchaſe, it ſeems otherwiſe, 


in the Deeds, though it be a. droitural | 


But in a Formedon in Reverter, the Paral | 
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ter 


of the Court of Common Pleas. 
forman doni ; and therefore the a of the 
Fee would be bound. 

But in all Caſes on nne Bee as if an FS 
tion of Debt on the Obligation of the An- 
ceſtor be brought againſt the Heir, there 
the Parol ſhalt demur, becauſe that lays a 
Burthen on the Fee, which by the Law was 
to be preſerved intire till the Infant came of 


Age, fince the Profit was given 18 during N 
his wa to the Lord. 
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97 6 the General Ihe « and Plas. 17 the 
Actin. 


83S 210 3 & 53 
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8 they had cheſs Danese Pleas, ; as alſo 

had they thoſe that were Peremptory, 

kick were ſo formed, as to divide the Mat- 
ter of Law from the Matter of F act, accord- 
ing to the Rule! in Bratton, + Ad Quettionem . 
| 6 Juris 


* uy 
* 5 8 r Y . > 


NI 315 KN : 


« The Annotift favs; that this jndeed i is a \ Maxim” 
in the Civil-law Juriſprudence, but it does not bind an | 
Engliſh Jury, for by the common Law of the Land the 
Jury are Judges as well of the Matter of Law as of the 
Fad, with this Difference only that the * Sonle“ or 
Judge on the Bench is to give them no Aſſiſtance in de- 
rermining the Matter of Fa#, but if they have any 
Doubt amongſt themſelves relating te the Matter of Lz-o, . 
they may then requeſt him to explain it to them, which 
when he hath done, and they are thus become well in⸗ 
formed, 8 and * only. n e Judges 


' The Hiftory and Prucric e. 
juris non re ens Furatores. - From hence 
it was that they formed the Demurrer, which 
ſuppoſed the Fact; and referred the Law to 
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of the Matter of Law, And this is the Province of the 
Judge on the Bench, namely, to ſhew or reach the 
aw, but not to take upon him the Trial of the Delin. 
quent either in Matter of Fact or in Matter of Law. 
«© Jen beo on Sen reme xe more Byceop. I fe 
Ealdonman, Ihen ægy en væcan Lobe puhre, ze 
peonuld ih ce. Edgars Laws. c. 5. And again in 
ing Canute's Laws 17. derne beo on Szne reme 
Birceop ire daldonman. J Ben #xþ< rcecan ze 
Diode pihr ge ponuld nuke ;? in neither of theſe funda- 
mental Laws is there the leaſt Word, Hint or Idea that 
the Earl or Alderman (that is to ſay, the Prepoſitus of 
the Court, which is tantamount to the Judge on the 
Bench) is to take upon him to judge the WA 7's in 
any Senſe whatever, the ſole dh of his Office is to 
teach (xæcan) the ſecular or worldly Law: And if the 
Jury ſhall, after they be thus taught, paſs an unjuſt Sen- 
rence, they are liable to be attainted for the mortal Of. 
fence-of ©* Labhrlire“ or lighting the Law.—See far- 
ther the Note in Page 71. * Ni debent e Fudicer,”. 
ſee alſo Britten c. 98. in the Article of Attainte, where 
many different Precedents are mentioned, in which the 
Jury are manifeſtly Judges both of Matter of Law and 
Matter of Fact. This Common Law Doctrine is alſo 
ſpecially confirmed and explained by 13. Zd. 1. c. 30. 
ig the following Words Item, it is alſo ordained, 
that the Juſtices aſſigned to take Aſſiaes all not compel 
the Tarors preciſely io ſay whether the Matter before them 
be Diſſeiſin or not, dum modo VOLUERINT dicere ueri- 
tatem facti, et petere auxilium juflitiariorum, *©* (The 
Jurors muſt be left to their free Mill in ſpeaking the truth) 
_ fed fi ſponte woluerint dicere 2 diſſeiſina e, vel non ad. 
mittatur torum ueredidum ſub ſuo periculo.” Whether Diſ- 
ſeiſin or no Diſſeiſin, certainly is a Point e Law, and 
of which the Jurors are by this Statute declared the 
Wy ane only Judges, oo 7 + +» 
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1 they Court f Common Plan 
the Court; from thence alſo they formed 


the General Iſſues in every Action, which 


was referring the F act mentioned in the 
Declaration to the Jury; and as the Court 


of Cbancery formed all General and, Special 
W Writs, ſo the Common Pleas formed all Ge- 


neral and Special Iflues. 


The General Iſſues were WOLF EF in 00 ; 


Words as were proper to deny the whole 


Fact in the Declaration; thus, if a Charge 0 
was of Treſpaſs, the General Iſſue was, that 
the Defendant was not guilty ; if he were 


charged with a Debt, that he owed nothing; 


if it were on a Specialty, he admitted the 


Debt, unleſs he denied the Deed, becauſe 
the Seal continuing, it muſt be diffolved 6% 


* Ligamine quo ligatur; for there was that * 


Credit given to the Solemnity of the Seal, 


that he could not fay he did not owe, whin 
it appeared by the Acknowledgment of _ 


Leal that he was indebicd; - | 
Fo if the Debt wers en Ample Comin, 
then he might plead that he owed nothing, 


becauſe it did not appear by the Seal; that 


there was any Debt continuing; and in that 
Caſe he might even wage his Law, fince, if 
he truſted to the Honeſty of the Defendant 


2 he lent his Money, he was obliged to 


do it, if the Defendant denied it on his Oath, 
with Perſons atteſting to his Credibility ; the 
A was a Contrivance invented by H. 2. 


to try-the Right, inſtead of joining Iſſue by 


Battle: And theſe were taken in the King's 


Bench or Common Pleas for the County in 
which "_ were CD ; but they were ad- 
; HT A 3 


"| 


Page 53. 
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5 journed for Difficulty. into + the — 

Pleas, as the Centre of all Civil Juſtice; 

in the ancient way they did not join Iſſue 
Booth 21.3, by Battle where they could produce the In- 


2 _ 215, ee which Was ſigned by the Parties, 


Perſon who had appeared Tenant on the 


ATC The Aſſize being invented, and 
that coming in, inſtead of the Battle, they 
pleaded Pleas why the Aſſize ſhould not be 


* Page 59. Pleas“ (though it was tried by the Recogni- 
tors in Aſſize) i it was laid that the Aſſize did 
was joined upon it, they never inquired. of 


the Seiſin or Diſſeinn, which was Called 


was found againſt the Defendant, they pro- 
ceeded to inquire of Dam 


1 Was done in this Manner; the Aſſize ſhew- 
_ . ing no Title in the Plaintiff, the Defendant 
1 would ſhew his own Infeoffment.or-lavelti- 
ture; but becauſe ſuch Feoffment Was ag 

Evidence as; Lane Was no Hane 2 
„„ 50 3 F 2s. LINN are” 
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wg At this? period RA Time' mer was 90 Colt TY 
l Pleas at Veſfminſtar, all common and indeed . 


all Pleas in General were tried in and by = * 
0 the Cauſe of Action aroſe. he 


— ; 


or when there had been a Deſcent from the 


99 0 Roll; and this Trial was called Jurata coram 


taken; and where Iſſue was joined on ſuch 


FTryanſire in Jurata: When they pleaded What 
0 _=F called a flat Bar to. the Aſſize, and Iſſue 


* 5 8 8 the Aſſize at large; but if the Plea 
j | amages only: But if 
1 =” pleaded. only a colourable Bari chat i 1 


uch a Bar where they gave Colour, then Rad 
| proceeded to take the Aſſize at large, Which 


A * Wk * 8 43 \ 4 * 
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N 2 ; Pleas. A 
Colopr; therefore the Defendant» urged that 
men ue obtained by Virtue of an In- 


weſtiture on Wich the Ceremony of Livery 
had never paſſed, and the Validity of ſueh 
Inveſtifure being a Queſtion of Law, was not 
to be anſwered by the Jury; and therefore 
the Plea of his own Inveſtiture, which alone 
would have been only Evidence of no Di- 
ſeiſin joined to the Plaintiff's Title, which 
turned on a Queſtion of Law, and drew the 

Cauſe from the Jury to the Court, this 
obliged the Plaintiff to ſnew by what In- 
veſtiture he claimed, and then the Aſſize 


* was taken at large on the Title of the Plain--* Page 60. 


tiff; this was done that the Plaintiff's Title 
might appear on Record, and the Plaintiff 
be confined to give Evidence touching that 
Title, that the Jury might not wander from 
that Evidence; and if they did, they might 
have proper Evidence, to convict them on 
Attaint, having ſomething on Record to 
which they might apply their Evidence. If 
an Infant plead a flat Bar, and the Bar is 
found againſt him, yet the Aſſize ſhall be 
taken at large, becauſe the Law not allowing 
the Parol to demur in this Action, which 
was Feſtinum Remedium, ſo they inquired of 
the Sehn and - Diſeifin, that the Infant's 
whole Title might be before the Court and 
might not ſuffer by his Pleading. When- 
ever the Plaintiff miſſed his Time, or was 
barred in the Aſſize, he was driven to the 
Writ of Right: but when the Defendant 
had the Advantage, to ſecure his Poſſeſſion, 


Se” | 


_ 


y cl Pratlice 


he might chuſe whether he would j join Iſſue 
by Battle or by Aſſize, ſince there was a re- 
cent Difſeiſin ; ſo that the Plaintiff had the 
firſt Choice in the Writ of Aſſize; but if he 
| miſſed his Time of Choice, the EleQion was 
in the Defendant. 
The Pleadings in other Actions were e ſet- 
tled conformable to what was done in the 
Aſſize; for they gave the Defendant, if it 
were a Matter of Fa &, the Liberty of plead- 
*P age 61.* ing the General Iflue, or traverſing any 
material Point of the Declaration ; but he 
could not plead a Plea that amounted to the 
General Iſſue, for Pleas that amounted to 
1791 General Iſſue were only Facts on which 
le Iſſue might be turned in Evidence; and 
therefore were not Iſſues of Fact to be re- 
turned to the Court, but Matters of Evidence 
to be determined by a Jury ;. and conſe- 
_ quently not a good Plea, becauſe they drew 
to the Examination of the Court, what was 
proper to be determined by the Jury; but 
they gave the Defendant Leave to traverſe 
any material Point in the Plaintiff's Decla- 
ration, in order to bring that one ſingle Point 
in Ive, and to which they might apply 
their Evidence alone: So that if the Jury on 


P22 2c noo 334380 


te 


that Point gave a corrupt Verdict, they 8 
might be more caſily attainted, which was by 
not ſo readily done on a General Iſſue, where m 
the Matter was more complicated; therefore nc 
in Debt for Rent, if it were by Deed, they it 
might plead Non off factum; if it were with- in 
out Deed, New dimiſit, or nothing in Arrear, of 
or that they never entered, unleſs it was 15 Pt 


of the Court 'of Common Pleas, 
| Deed, and there they were eſtopped by their 
own Acceptance; and yet all thoſe Points i 
were in Iſſue on Ni debet; and Ni debet _ 
was a proper Iſſue for Rent, notwithſtanding 
the Indenture, becauſe an Indenture did not 
acknowledge a Debt like an Obligation, 
* ſince the Debt accrued by ſubſequent En- . Page "I 
joyment; and therefore he was not eſto 7 
by the Indenture, to ſay he owed no 
As in Aſſize the Defe 
the Court any Matter by wa Ki Bar wh 
the Aſſize ſhould not be taken, ſo in all 
perſonal Actions he might Frog any Matter 
to the Court why the Action did not lie; 
and this was pro r to ſhew the Court, and 
not the Jury cauſe it was a Matter of 
Law how far the Action lay, and not a Mat- 
ter of Fact whether a Declaration was true; 
and there ſuch Queſtions were produced to 
= the Court, and not to the Jury, ſince they ̃ 
=_— were firſt Queſtions of Law, whether fuck | 
Bars Pp! oper diſcharged the Action; but 
rhey might be wes whether true or not, 
which- fabſ ply drew them to the Exa- ; 
mination of 
But, if the — lead to Pare; by Polk 
muſt traverſe the other Part; becauſe the 
other Matter remains ſtill a Fact to be tried 
by a Jury, there being no Queſtion of Law + 
moved concerning it; but if the Plaintiff did 
not pray Judgment for that Pan unanſwered, 
it was a Diſcontinuance, becauſe he did not 
inſiſt on the Judgment of the Court for want 
of an Anſwer, nor had put it into any pro- 
per 9 708 of Examination; and being not put 
F | under 
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The Hiſtory" and Praffice 

under Examination by the Defendant, nor 

Prayed by the Plaintiff to be adjudged as a 

* Page 63. * Matter admitted by the Defendant, it was a 
Queſtion out of Court, ſince the Plaintiff by 
nat following it to a proper Determination 
has diſcontinued it. Whatever made the 
Fact complained of to be lawful was Matter 
ob Juſtification, | and to be ſhewn to the 
Court; | becauſe the Court was Judge what 
was Law and how far the Fact, if done, 
was lawfully done; the Jury were only 
Judges whether the Fact was done or not: 
Therefore on Not guilty of the Treſpaſs, the 
Defendant cannot ſhew Licence to prove 
there was no Treſpaſs; becauſe though the 
Licence makes it no Treſpaſs, yet he ſhews 
that Licenee to an improper ] nation, vix. 
to the Jury, who are not proper Judges of 
the Law: So if he ſhews a Releaſe of Debt 
to a Jury, it is no Evidence on Nil debet; 
becauſe, though the Releaſe makes it to be 
no Debt, yet he ſhews it to an improper Ju- 
riſdiction: But though. a Man muſt ſhew- 
all Matters to the Court that affirm the Fact 
complained of and diſcharge it, yet Where 
any Thing goes in Denial of the Fact, there 
it muſt be given in Evidence on the General 
Iſſue; becauſe whatever denies that Cauſe 
of Complaint is Matter proper to be exhi- 
bited to the Jury who are Judges whether 
the Fact was dane or not: Therefore Actions 
of Frover and Aſumpſit (which. are modern 
2 Page 64. Inventions in ſome Caſes to get rid * of the 
Law-wagers which lay in the ancient Actions 
of Debt and Düzinue ) were oo formed, —4 


0 „arne een coe nere te, 


General Hue ; 


that goes to the Gift of the Action; ſinoe 
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| + 4 * * 3 i 


of: this Actien, for it ſhews there was f 
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= the Cort . Common Pleas. 


almoſt every Thing r r given in Eri. 
dence on the 3 By Iſſue: Thus in Tro Vi 
ver, the Plaintiff declares on the Property 9 9 
of Goods and Chatrels, and that they come 
by finding in the Deferidant; Whatever 
Matters were geh that cents Property 
in the Plaintiff, wilt. intitle him t to his Da- 
mages; and whatever denied it, is on the 

and therefore! Levying by ws - 
ſtreſs, Releaſes, or the like (which ere Mol. 92. 


ancientiy pad b in this Actioh) are 0 in Ades 


given in. Evidence ; becauſe they diſaffirr of Negled, 


the Property of the Plaintiff On Which his tu. formerly 


Action is founded: So in Afump/ir, thetoe! ee ar. 


to tne Neglect 


Action is rg on A Contract, nd 0 of late 


fog it: ka 52 the olt"Ihs 4 to en, on the 
| 25 guilty, a as Non dimiſit was the old Tie Fo, es 
on an Action 


Debt upon 1 Lese, and Str. 1022. 
Non detinet on the detaining "of Goods; vet Lev. 142. 
on this Iſſue every Thing may be given in 5 
Evidence which diſaffirms the oha 2 4 


there be no Contract to be performed at the 
Commencement of the Action, there Cod 
be no Treſpaſs for the Non. performance of 
it; and cherefore a Releaſe Soes to the - 


Contract at the Time che Action was 885 . Page 6: 63 5 


_ menced ; [for as in Trover he muſt have a 


Right to the Thing declared on,] ſo here 


every Thing that ſhews the Contract to be 


void, as Nonzage, or more Money loſt at 
Play * the Oe allows, any be given 
3 e 
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De Hiſtory and Practice 
in Evidence on the General Iſſue; for on a 
void Contract the Plaintiff has no Right to 
any Action; therefore this and the like goes 
to the Gift of the Action. Note, that the 
Gift of the Action is the Fraud and Deluſion 
that the Defendant hath offered the Plaintiff 
in not performing the Promiſe he had made, 
and on relying on which the Plaintiff is 
hurt; and therefore what goes to ſhew that 
there was no Contract, or that it was oa 
formed, or pads or releaſed, or that t 
was no Conſideration, and diſcharged, 
to the Gift of the Action; becauſe the 
could be no Deluſion or Fraud to the Plain. 
tiff at the Time of the Action brought, nor 
could he rely on that which had no Being; 
and therefore theſe Matters need not be 
pleaded, but may be given in Evidence on 
_ the General Iſſue. 
But antiently, if there was Matter of Law, 
though! it amounted to a Negation of the De- 
claration, yet it might be exhibited to the 
Court with a Concluſion to the Country; 
this was thought a proper Way to exhibit it 
3 to the Court at oy when the Proceedings 
* Page 66. were ore tenus, becauſe it ſaved the Time 
and Expence of Trial, and ſince being a 
Matter of Law it was found ſpecially by the 
| Jury, and returned back to the Court; from 
hence came the ſpecial Iffues of on e fac- 
tum, as that the Obligor was covered or not 
lettered, or that it was not fo read to him, 
and fic non oft. factum; ſo in Trover and 
' Aſſump/it they pleaded a Releaſe, or infra 
Etatem in an e's: Wow Foo 
at 


17 


of the Curt f Common Pleas. | 
Matters of Law, though they are a Negation 
of the Plaintiff's Declaration, and were there- 

fore proper to be referred to the Court in the | 
firſt Inſtance ; : But Matters of Fick 
do not go to the Gift of the Action, but to 
the Diſcharge of it, even in theſe new framed 
Actions, are.to. be pleaded, as the Statute , ; 

- Limitations; and fo if a leſſer Sum be paid 1 
before the Time, becauſe that is not a Per- 
formance, which deſtroys the Being of the 
Promiſe; but a collateral n. that 
Lopplng the Performance of ſt. 

In all Pleadings, where- ever a Traverſe N 
was firſt properly taken, the Iſſue cloſed; 
and therefore a Traverſe cannot be taken on 
a Traverſe; if a Traverſe be taken to the 
Declaration, it deſtroys the Plaintiff s Ac- 
tion; if to the Bar, it deſtroys what is fad 
in Avoidance of the Action; and if to the 
Replication, what was ſaid in Avaidance of 
the Bar; & fic de ceteris; and conſequently, | 
* where a ſubſequent Traverle 1 is taken, the * Page 6 
Reſt ſtands. co nfefſed. 0 Te 

If a Man demurs to Part, and takes Ifue 
on the other Part, or if the Declaration be 

againſt two Defendants, and one demurs, 
and the other: takes Iſſue, the Court ſhall 
determine, which. they pleaſe firſt ; for in 
both Caſes there are _ Iſſues, the one in 
Law, and the other in Fact, each of which 
is independent of the other; fince where- - 
ever there is a Demurrer gu that Perſon. 

it is an Admittance of the Fact; but the De- 
fendant ſhall never. lead and demur to the 
as F * becauſe t at is a Duplicity, that 

7 draws * 
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Aris the Matter to two different Examina- - 
tions; ſince the Demurrer is to be tried by 
the Court, and the Fact by the Jury: and 
Ante 34. it would be expenſive and vexatious to fol- 
low the Matter in both Judicatures; for then 
a Man would always demur ſpecially for 
Time, and if he was over-ruled, then he BE 
would deny the Fact: But if the Declar⸗- 
tion be hr a fufficient Foundation for the 
Court to give Judgment upon, this may be 
moved in Arreſt of Judgment after Verdict T 
| becauſe Judgment cannot be given, when it 
appears, that though the Fact be found for 
the Plaintiff, yet he has not ſufficient Cauſe ' 
of Action; and a Demurrer admits the Fact 
to be true, and refers the Law ariſing on the 
Feläact to the Judgment of the Court; and 
* ® Page 68, * therefore though the Fact is taken to be true 
5.n ſuch Pemurrer, yet if it ſtates no legal 
Fact, the Court has no Foundation on which | 
to make any Judgment, 8 
The ancient Practice was, MY if the | 
Matter in Law on the Demurrer was cafy, _ 
the Court determined it immediately, whilſt 
the Parties were both in Court; but if it 
went over to another Term, the Plaintiff 
ſerved the Defendant with Proceſs ad au. 
diend Judicium; and if he appeared not at 
the Proceſs, Judgment, was given againſt _ 
him: But on a real Action there were two 
Days given before Judgment was given; for 
if he was ſeryed with Proceſs ad audieud* 
Juligium, and he made ' Default, this was 
©, recorded, nad bb "vo Day given 5 if 1 i 
3 LE Day He" not epfenr and fave his 


of the Court of Common r 
Default, then Judgment was . againſt 

him. . 

This Proceſs vaniſhed i in Perſonal Actions 

when a Defendant could make an Attorney ; 
for, after the Iſſue cloſed, the Attorney was 

always preſent as an- Officer of the Court; 

and therefore it had been incongruous to have 

demanded the Defendant when he was in 

Court by his Attorney; and, therefore the 

Plaintiff may diſcontinue his Action by not 

following of it, yet the Defendant was not 
demandable after he had appeared, as he 

was of old, being in Court by his Attorney: 
But as in Chancery Defendant anſwers in * Page 69. 
propria Perſona ſua, and not by Attorney 

(as there is no Attorney, there on Record, for 

the Clerk that appears for him only ſhews 

that his Client is in Court, and is not put in 

his Place ad Lucrand vel perdend, as at "on 
Common Law) thence 1s the Sub pena for : 
the Defendant to come in and hear Judg- 
ment: So, in real Actions, the Defendant 
was obliged to appear himſelf; becauſe his 

Inheritance was concerned, and therefore 

they would not give judgment final in the 
Abſence of the Party; therefore they ſum- 
moned him at Ni prius In a Perſonal 
Action, the Defendant was called; becauſe „ 
it was not preſumed that the Attorney, Who +28 
was an Officer of the Court, was attending | 2, 
at the Ni prius in the Country, whence they 
called the Defendant: himſelf; but then by 
the Statute of  Weftminſter; the yn e if 
he did not n was ET Ay N ta 
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N at the Law in the Fiore the 
above, they had the Matter of Law no) 
decided ſ by the King's Juſtices, but the Mat- 10 
ter of Fact by the Pares; and therefore the ry, 
Jurata were to be ſummoned from the Place tus 
where the Fact was laid, 4 and antiently from Pet 
the very Hundred where it aroſe, ſinee thoſe : 
Facts were determined in the Court of the the 
Hundred; but becauſe it was difficult to get ap] 


twelve Freeholders in every Hundred, the 
Court contented themſelves vu four, and 
afterwards, (viz.) 21 El. c. 6. if two ap- 
peared it ſufficed ; if ſuch Perſons were not 
returned, the Array was challenged on the 
Polls, if they were not Hundredors; and 
this 1 was to | Secure, chat ſome at an of the 
Wan "Op ares = 
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+ Who were the King ; Toſi, * th! Page follow 
f ing. 

| $6 The” Poſition is wholly. incredible with _ 
common Law, for the Jurata were the ſole Judges both of 
the Law and the Fact, and for that Reaſon were not only 
ſummoned from the four Decennaries neareſt adjoining 
to the Place where the Offence had been committed, but 

were ever reſponſible themſelves to make good the Da- 

mages ſuſtained by the Plaintiff if the Defendant fled 

from Juſtice, See Edward the Confeſlor's Laws, confirm- 

a eg ang eglarged by William the POL" CRY 20. 


75 of the: Court of Common Pleas. 
Pires of the Hundred might be at the Trial 


of every Fact, in order to have the ſame Set- 
tlement of the Fact, by the Men of the 


Neighbourhood, as was uſed by the Feudal 


Courts for the Deciſion of Right there; ſo 


that the Jury were originally nothing but the. 
+ Pares of the Lord's Courts transferred into Lil. E. 345. 


the King's Court, by a particular Writ; but 


now by the Statute for the Amendment of 
* the Law, thoſe Hundredors are not neceſſa- Page 71. 
ry, for the Venire is awarded de Corpore Comita- 


FS, unleſs in ö criminal Matter Sz and' upon 
penal Statuts. „ 


The Jury when impanelled judged under 4. 5. Annz. 
the Penalty of an Attaint in the old Law, as 
appears by Glanville ;- if a falſe Judgment 
was given in the Court below, f and they 
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| } Not pares of the Lord's Courts, but pares of their 
own Decennaries; for Free- men, ſimply ſuch, were ad- 


miſſable to the Lord's Court, hat Free- Holders only were 


admiſſeble to fit in Judgment upon a Decennary Free- 
hilder, For inſtance, the Servants of a Great-Baron 
being in flegio Domini ſui, became ip/o facto Free-men, 
but theſe Free-men were not compares with ſuch Free- 
holders who lived /ub earum proprio plegio. For the latter 


were Sureties or Bail for one another, but the Great- 


Baron ſingly was Surety or Bail for all his domeſtic Ser- 


vants. 


* 


1 The Court below means either in the Decennary 
Court, the Court - Baron, or the Hundred-Court,;. for 
the Higheſt Court (or what was then called the Regis 


2 was the County Court. In the 29 cap. of our 


rit Hexry's Laws, intitled, 5 debent e Judices Re- 
gis, are the following words. 46 Regis "Fudic 25 debent 


eſe omnts Barones commitatiis qui liberas in eis terras ha- 


tractari.“ 


75 


OTE debent cauſe frugulorum wlterns proſecutions . 
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: were arraigned for this falſe J ddomiedei in the 


King's Court, they: were obliged to wage 
their Battle, not by an extraneous Perſon, 
but by one of ys! ky ; and if they proved 
recreant, they loſt Liberam Legem, the Lord 


loſt his Court, and the whole Court was in 


Miſericordia. Gla. Lib. 8. c. 9. Fu. 66. In- 


1 ſtead of this, came the Norman Way by a 
Grand Jury of twenty-four ; but the Per- 
| ſous, if convicted, were under the ſame Diſ- 


with a Champion recreant in ſuch a 


Caſe, for they loſt Liberam Legem, and they 
received the villanous Judgment, which every . 
Champion received, that, maintaining ano- 

ther's Right by Battle, failed; for their Ver- 
dict was the Aſſerting of the Right of the 
Perſon for whom it was given. But this 


was ſo ſevere a Judgment, that they allowed 
all Manner of Evidence in Support of their 


Verdict; but againſt the Verdict they ad- 
mitted none that was not given at the former 
Trial, becauſe the Jury might give in their 


Verdict, not only on the Evidence given in 


* Page 72. * Court, but on their own Knowledge; and 


* 
* 


therefore whatever other Ways they came to 
the no oy, e of the Fact, the might give 
in Evidence for the Support of their Verdict; 


5 but the Evidence not offered on the Trial 
can-never be brought againſt them, becauſe 


ſuch Evidence might have altered their Judg- 


ment had it been given; and the Want of 
that. Light, which the Party. neglected to 


offer, cannot convict them of 2 Falſity, 


which, if it had been _ Hoke have. 
founded a GR Verdict. 


| "The 


of the Court'of Cominon Pleas. | 
The ſame Proceſs that was uſed in the 
Lord's: Court to bring in the Parties and Juries 


was uſed in the King's Court; for the Ve- 
ire anſwers the Summons; the Habeas Cor- 
pus I the Attachment; and the Diſtringas is 
the Diſtreſs infinite; and as in the Caſe of 
the King they often drop one Proceſs, as 
in Treſpaſs the Summons, beginning with 


Fa 


and Exchequer, when the criminal Buſineſs 


manded, they dropt the Habeas Corpus, and 


was omitted in Treſpaſs, that the Offender 
might not fly from Juſtice by Notice; but 
it is not preſumed, till the contrary appears, 


* 
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+ The habeas corpus is widely different in its Effekt 


is taken into Cuſtody; by the /azter, o 


| y Goods and 
Chatteld.-. | n 


reaſon here aſſigned: For the Defendant might fly from 
Chattels, as vpon Service of the Summons : But in Mat- 
omitted only to haſten the Proſecution in the inferior 
Courts as Britten well abſerves, Si le Plea ſoit ailloures 


9 en notre Court, a le Defendant ne vient pas, et ne /e 
Laß pas eſſoigner, nos voulens gue le jugement ne ſoit jamais 


court on court.” 


Wy 


(viz.) Summons, Attachment and Diſtreſs, * 


the Attachment, ſo in the King's Bench 
was tranſacted, and the King's Dues de- 


proceeded on the Diſtringas; Þ the Summons 


that the Jury would not obey the Summons; 
| 5 ERR 2 7 „ but 


from the attachment : For by the gore tit, the Body 
J 


t The Summons was not omitted in Treſpaſs, for the 5 


Juſtice as eaſily upon the Diſtringas of his Goods and 


delayer jus u & le quartre jour, mais tantot foit award? le 
premier jour par it ſureties (de Plaintiffe ) gue. telles diftre/*- 
| Jes ſoi ent relenues, ef que homme | preign plus, et Nut de 


ter of Treſpaſe, ſuch as Maibem, falſe Impriſooment, 
Pound-hreach, Battery and the like, the Summons was 


| 


« Pace 74. 


e Hiſtory and Practice 
dut in the King's Caſe, if they did diſobe 0 


* Page 73. they made uſe of the E Proc 


1 viz.) the N 
If all the Jury did not attend on the Ha- 


 beas Corpus, or Diſtringas, which was to 
bring them into Court, there were undecim, 
decem, or ofto tales, according as the Num- 


ber was deficient, to force others to the 
King's Court to try the Iſſue; this was with 


out Summons or Venire, becauſe it was ſu 


poſed that the firſt Habeas Corpus and Diftrin- 


gas had given Notice to the Vicinity, that 
they ought to appear; and therefore the 
Supplemental Jury were forced in without 
a particular Summons to them. 


It was wiſely foreſeen by Ed. 1. that when 1 = 
he deſigned no further Juſtices in Eyre to 
diſpatch Buſineſs in their proper Counties, 


that the Jury muſt be brought up to the 


Courts =— which would occaſion great 


Expence, and great Conflux of People to the 


Courts, and therefore he ' conſtituted the 
' Writs of Mi prius, that the Matters of the 


Law might be tried in his own Court, and 
the Facts in the Country; and thereon 


there was a perfect Uniformity in the Law, 
for the ſame Juſtices [tinerantes in Vacation 
Time, who tried the Fact in Term Time, 


ſettled the Law; and hence forward, When 


they found this anſwered the Eapectation, | 


the Juſtices ia Eyre were totally diſuſed. | 


The Manner of contriving it, was to di- 
rect the Venire to return the Jury at ſome 
Day the next Term, unleſs the Juſtices 
Prius tali Die loco vencrint; and thus the 


ä 
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of the Court of Common Pleas. 
Mi prius was at firſt on the Venire, and 
continued in that Manner from Ed. 1. to 
Ed. 3. for though there were no Iſſues re- 


turned on the Yenire to make them appear 


at Nifi prius, yet it was ſo much a greater 
Difficulty -on. them to appear afterwards at 
Weſtminſter, which if they did not, the Di- 
ftringas iſſued, that it had its Effects to bring 
them in their proper Counties; the Writ was 
contrived to command them to come into 
Court, becauſe it would have been improper 
for the Court to have commanded then to 
come into any other Place, ſo that their Ap- 
pearance before the Juſtices of Aſſize is an 
Excuſe for their Non-appearance in Bank ; 
but if they did not appear at the Aſſize, nor 
at Weſtminſter, there iſſued an Habeas Corpus 
and Diſtringas to bring tem up. 


By Weſtm. 2. cap. 27. the Defendant _ i : 


might be eſſoined in an Aſſize or N prius 
the firſt Day; but if he had an Eſſoin at 


| Mſ prius, the Inqueit was taken by Default 


in Aſſize. 9 . 

By the Statute of Marlbridge, cap. 18. 
Poſtquam aliquis peſuerit ſe in Inquiſttionem 
aliquam, non habebit nifi unicum Eſfſonium ; 


and the Statute not limiting the Time when 


the Eſſoin ſhould be taken, they might“ Pa 
take it on the Diſtringas; ſo that when the 
Jurors to ſave the Penalty had' come on the 
Diſtringas, one of the Parties effoined him- 
ſelf, and the Jury after much Expence and 


Trouble were obliged to return re infecto; 


for this Inconvenience, a Remedy was drawn 
kom Mam, 2. cap. 27, which ſays, Potquam 
„ N e 


ge 7. 
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The Hiſtory and Prattice \ 


t 'Þ ofverit fe in Inquiſitionem aliquam 
2 Inft. 417. Proximum Diem alloquetur ei Eſonium: And 


the proximus Dies was the Return of the Ve. 
nire, and then by this Conſtruction they got 


rid of the Eſſoin at Miſi prius ; for they 


made the Yenire returnable at a Day within 


that Term in which Iffue was joined, and 


the Defendant was obliged to be in Court 
during that whole Term, ſo that they made 
a Proximus Dies in the fame Term that Iſſue 
was joined; and there was no Miſchief in 


=_ appear 2 Attorney, they were diſcharged 
= themſelves from a conſtant Attendance in 
1 Court, as their Attornies conſtantly attended 
for them; hence the Dies datus was omit- 
ted in the Common Pleas in the Award of the 
Jenire, becauſe the Party being in Court 
that Term in which Ifſue was joined, con- 
LY tinues in Court by his Attorney during the 
whole Term; but yet the Proxim Dies after 

Iſſue joined, muſt be the Day of the Return 

KW of the Venire, and by Conſequence the Time 
* Page 76. When he was to caſt his Eſſoin, then he had 
£ .no other Day to do it by the Words of the 
Statute,; and by this Conſtruction they got 


7 
4 1 


1 ricd of all the Eſſoins on the behalf of the 
1 Defendant at the Day in Miſi priuß. 
* Alſo there was no Dies datus on the Re- 


turn of the Diſtringas, becauſe the Inqueſt 


fault at the Day in Nj prius; and therefore 
4 it was not neceſſary to give him a Day there; 


+; 


this, becauſe, after the Parties had Leave to 


might paſs, though the Defendant made De- 


yet if he reaſſumed the Conſideration of their 
giving Judgment, they iſined a DUTT 


4 of the et e Pls: „ 
ad audiendum Judicium to give à Day to the | 1 
Party, that nothing might be determined j in 
their Abſence : But in the King's Bench: they 
gave a Day on the Return of the Venire, be- 
cauſe anctently the King's Bench had not 
Buſineſs enough to ſit the whole Term De 
Die in Diem, and therefore they adjourned 
from one Day to another; they gave a Day 
to the Parties to be preſent when, they fat, 
but there was no Day given to the Parties. on 
the Diftringas, for the ſame Reaſon as in 
the Common Pleas, vix. becauſe the Inqueſt 5 
might be taken by Default. 
The ancient Practice of the Defendant 
being, Eſſoinable of the Venire, was a great 
Miſchief in this Proceſs; becauſe, if he did Firt. 
not N Li + e Jury: was afterwards obliged __ 8 
to ap ank: And there was another Second. 
Mischler in this Proceſs as it then ſtood, that 
* the Parties, not ſeeing the Panel Wire 040 * Page 77. | 
they could not be prepared to make their 
Challenges; the fir of theſe Miſchiefs was 
pretty well remedied as to the Plaintiff by 
laying the Coſts on the Defendant where the 
Plaintiff prevailed; but the ſecond Miſchief 
had no Remedy ill 4 %%% when  -  . 8 
by it is ordained, that no Inqueſts but Aﬀize _ : - 3 
and Delivery of Gaols be taken by Writ of = 
Mſi prius, or other manner at the Suit of 
great or ſmall, before the Names of all! 
them that ſhall paſs. in the Inqueſt be re- 1 
turned into the Court, and «= neareſt and | 3 
moſt ſufficient ; and this ſet the 8 denn, 178. 1 
On ng: do it now angle . „ 


_ 


GS 


s | We 22 wad Priffice ö 
a Prom henceforward' they could not place 
e che Mi privs in the Venire, as was directed 
by the Statute of We ftminſter 2d. becauſe it 
is ified: that no Inqueſt be taken at N. 
Fiu, till the Inqueſt be retürned in Court, 
and therefore the: Clauſe of Mi prius wis 
Tarn of the Venire, and placed to the 
Habeas Corpus and Diftringas inthe reſpec- 
tive \Coufts,' which was ſo awarded on the 
Roll in the Furata; this had many good 
Effects; firſt, for that the Plaintiff and De- 
fendant knew the Names of the Jury in or- 
der to challenge. '*2dly, The Venire being 
Freturnecdh, the Defendant had no Effoin on 
1 the Habeas Corpus and Diftringas, but was 
| blech to appear, or elſe b eb minſter 2. 
% Pager - 27. the Tnqueſt was taken by Default, 
as if he had appeared, not that there was 
„ A . given for Default, becauſe having 
Ne e Day at NM prius, from whence he 
might be detained by inevitable Neceſſity, 
they thought it too hard to give Judgment 
an him for the Default, "without allow- 
ing him to excuſe it; yet the Inquiſition 
Was taken that the Plantiff might not be de- 
layed, as it was on the, ſecond Default of che 
Defendant on the Aſſize; ſo that when a 
Venire had been returned, ae was no br 1 
ſoin on the Diſtringax. 
The ſecond Advantage s, chat the 5 
| Jury on the M/ prius were fined if they did 
F not appear; and therefore the Clauſe in the 
Diſtringas is, Quod Habeas Corpora eorum 
Corgp nobis apud Weſtminſter die Luna prox. 
Peſt, vel coram Je: naſris ad 0/4, in 
Com 
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of the Cort of Coming Plets. 5 
cum tuo tenend aſſign” fi prius die, lende 


Since they could fine them on this Proceſs 


according to their Offence, they granted M Ja 


prius in the enſuing! Diſtringas, an and did not. 
compel them to try it at Bar, which was 


more convenient than the ancient Way, 
where the appearing Juror was obliged by 
his Companion's Default to come up to 
Weſtminſter ; but now every one had Iſſues 
returned on him for his own Default, and 


| ſtill the Aſſize continues the Name of NM if 


pr Ws. 


conſider how theſe Continuances are made 
after Iſſue is joined; if it be an iſſuable 
Term, the Ynire is made returnable the laſt 
Day of the Term, without any Niſ prius in 
it, as it anciently was, and from that Day 
the Diſtringas is teſted with a Mſi prius re- 
turnable at the Day in Bank; if Iſſue be 

joined, and they do not go to Trial the 
ſame Term, then they award a Venire on 
the Roll, returnable the ſame or the next 


Term; and if they do not go to Trial, they Co. Entries. 
continue the Proceſs by a Vic non miſit breve, 149. 
and then there is on the Roll a new Venire 


awarded till the Vacation, when they go to 
Trial, and when they, are going to Trial 
they taks the Roll and enter the Continu- 


ances to the Diſtringas, which Award of the 


Diſtringas is never entered on the Plea Roll, 


dut only at the 1ſt Day of next Term after thy Called. hs 
Mes; when the Peſtea is returned, they en- Da; in Bank. 


ter it Paſtea continuato inde proceſſu, which is 


| a Recital of the Continuance warranted by 


But to explain this forced; we muſt * Page 79. 
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0 * Page 80.“ of that Nature, and yet they continued the 


The: Hi ory ad Profilce. . 


the Nig prius Roll; the Reaſon of this pre- 
tice is, that if they had entered the Award 
of the Diſtringus on the Plea Roll, and had 
not gone to Frial, they muſt from thence 
award an Alias and Pluries Diftringas, which 
would have obliged the Jury to come. in 
Terms, and in Terms not iffuable's By this 
Practice they ſaved all Trouble and Entience . 


Acts of the Court as well, for Paſtea conti- 
uuato inde proceſſu ſhews on the Plea Roll 
that the laſt Award of the Venire in the for- 
* Form was continued to the Day in Bank 
y the Proceſs, viz. by the Diſtringas, and 
5 Award of the Diſtringas was not neceſ- 
ſary to be entered, ſince it was an Act re- 
lating to a Frial out of the Court, and not 
in the Court itſelf; and therefore, prepara- 
tory to the Trial, was formerly entered on the 
Niſi prius- or Iſſue Roll, ſo called, becauſe 
on it the Pleadings were entered to the Iſſue 
at that time; and as it was unneceſſary to 
enter the Continuance on che Plea Roll, ſo 
it was not expedient, becauſe ſuch Conti- 
nuance would have embarraſſed the Parties 
and Jury; and therefore a general Entry | 
was thought ſufficient on . Nifi prius 
Roll; they enter the Declaration and Plead- 
ings to the Iſſue joined, together with the 
firſt Award to the Venire: But to ſave the 
Trouble of ſuch Entry of Continuances, 
der enter the Placita of the Term in the 
Vacation, when they go to Trial, at the Bot- 
tom of the Ni prius Roll, between the 
Award af che Heure * the Sal. W '$ 
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and this ſhews the Judge of Aſſize that "IIs 2 224 
was an Iſſue continued to the laſt Term, e 
and is a Warrant to the Officer above to conn;ë 
tinue the Venire until the Time of iſſuing Se e 
the Diſtringas : Hence in the Common Pleas Page Be 7% J 
they make no Placita at the Bottom when ö 
oy o to Trial the ſame Term Iſſue is joih» 
ed; for that would apparently be nes. i | 
ry, ſince fuch Placita came inſtead of the 
Continuances: But in the King's Bench t 
always entered the Placita, though they went 
to Trial the ſame Term; becauſe antiently - 
the Continuances in that Court were from 
one Day to another Day in the ſame Ferm: 
And it is to be noted, that in the Common 
Pleas there was anciently a Continuance Roll 
for the Jury Proceſs ; fo that after the Ve- 
nire was awarded, and the Jury Proceſs was 
continued from Term to Term, they entered 
the Continuance on a Roll of that Day, to 
which ſuch Proceſs was continued, enterin 
up the Stile of the Court on the Top of 4 
Roll, and ee, the Roll; and ſo when 
it continued to a ubſequent Term, they-. 
entered on the Continuance Roll of that Day 
in the ſame manner; and when the  Poſtea 
came up, then their Entry was made in this 
manner, Poſtea continugto proceſſu. præd inter 
partes pred. per Jur. ponis inde inter eos 4 
reſpeFum huc uſq; ad tunc Diem ſcil 7 l 
3 Sandi 1 rinitat, niſi Tufticiar Prius, 5 
F. ES . 

And when ſuch Records were ſent for by 
| Writ of Error at the End of the Judgment, 

they ſent the Placita of the W imes 

_ * * — * 
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* Pag e 82. of Eber to warrant that Part of the 


1 Roll that mentions the Continuato inde Pro- 


ceſſu; and this is evident from Raſtallis En- 

Ratal * tries, Title Error, in a notable Roll in the 
5 Ed. 4. where the very Number of each 
1 | Roll of Continuance is entered at the Foot 
'of the Judgment: After 32 H. 8, Zo. the. 
Continuance Roll was dropt, becauſe by that 

Statute, all Diſcontinuances were my after 

| ? Verdict; and therefore they only entered on 
1 the Plea Roll the Award of the Venire, 
EF... Whey rope” mr as before-mentioned 
| by a Vic non miſit breve; but now that is 
dropt, and they only enter Peſtea continuato 
inde procoſſu inter parties pred', entering the 
Verdict returned on the Poftea;; and they 


need not on the Foot of the Record enter any 


ance is cured after Verdict; but they enter 
the Placita and the Award of the Diſtringa: 
on the Mi prius Roll, to be an N 
to the Judge to try the Cauſe. * 


Conſideration 'of the Law the lame; becauſe 
the Writ of Niſi prius, which gives Authority 
to the Judge to try the Cauſe in the County, 
is inſtead of the Court; and therefore the 

Poſtea certified by him on the Day of Bank 
is the ſame as if the Jury had come up to 


Eaſe of the Subject, that the Jury and Wit 

of Page 33,8 * neſſes may not be brought out of their 
Proper Countʒ. 

If a Venire is awarded, and they do not 

80 to Trial che next r Alizee, but it lies for 

8 ſeveral 
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Continuance, ſince the Want of a Continu- 


the Court; and this (as was ſaid) is for the 
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The Day at Mi prius and in Bank are in 
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of the Court of Common Pleas. 

ſeveral Terms, the Continuance may, be 

made by a Vic non miſit breve; but if a 

Ni prius be awarded, and fome of the Jury 

appear, and the Panel be not full, ſo that 
the Trial is not carried on, they only enter 
thoſe of the Jury that appeared, Et alii non 

venerunt, ideo reſpectuentur to the next Term 
pro defetiu Jur; and at the Day in the next b 
Term they awarded an Alias Diſtringas to the Vid. 6 Hen. 
next Aſſizes with a Ni prius until che next © 2+ 
Term.. e ated 
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HAP. Vn. 
| The Venue. 


N the ſettling of the Ni prius, they 

/ obliged the Plaintiff to try the Action 

where it accrued; and the altering. the Venue »- | 
began in the King's Bench, and was trans 

ferred from thence into the Common Pleas. 

The Venire was to bring up the Pares of 

the Place where the Fact was laid, in order ; 1 
to try the Iſſue; and originally every Fact 53 

was laid in the Place where it was reall 


done; and therefore the written Contracts Page 84. 
bore Date at a certain Place, and the Tre· _ 
paſſes on Land were in their own Nature 
Local, and the Decenna was reſponſible for 
the Appearance of the Parties within their 
Diſtrifts : But when the Cuſtom of Decen- 
nary began to wear off, and Men could go 
from Place to Place, and the King's Writ 
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iſſued to any Place where the Defendant re. 


WR 1 
5 ſided, from thence they ceaſed to Date their alte 
0 | Contracts at any Place, that ſo they might was 
e them at Wat Place they pleaſed; for Y 
I before the Capias, the Proceſs "Wy Attach- wh 
ment and Diſtreſs could be only executed Pe 
where his Goods were, and this begot the Plz 
Diſtinction F between Tranſitory and Local ant 
Actions; for the former related to Goods Co 
1 and Chattels, and followed the Debtor wat 
=  - | where-ever he could be found; but the latter gin 
_ wc related to Lands and Tenements, and ſo the att 
Proceſs was general, and on the Lands, tho ſee 
in Treſpaſs Vi & armis, the Proceſs was on wh 
the Perſon, but created no Inconvenience, mu 

becauſe it was an Action that was generally 
between Neighbours, and the Perſon had no to 
Occaſion for a Writ into a Foreign County co 
in order to find the Defendant. an 
In the tranſitory Actions, the Plaintiff 3 N 
had Liberty to chuſe his Venue, being ſup- Fo 
poſed to lay it where the Fact was done, and tif 
that it was done in the County where the th 


. * Page 85, * Writ was brought; but if the Writ fol- 


lowed him into a Foreign County, he having an 
| fled from the Place where the Fact was dane, th 
the Plaintiff was at Liberty to chuſe from N 
what Vicinity the Pares fhould be ſum- pr 
| moned, as the Defendant had: deſerted the Ca 
Place where the Fact was done or the Con I 
tract made, and other Places were all indit- | 4 


4 BF 8 i 
1 ferent. 1 1 
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of the Cont bf c Pv. 


But the Defendant eould not by his Plex 
alter . Venue, unleſs the Macter pleaded 
was loc g 
The Reaſon F of the Ditringas was; chat 
where the Decenna's' were broken, there 
People were obliged to anſwer locally; the 
plaintiff was neceſſitated to ſeek the * 0 
ant, and to ſummon or attach him in the 


County where he reſided, and the County _ 
was put into the Margin; the Record be- Lancelot 


attached as in that County ; ; and this Notion 
ſeems to be borrowed from the Canoniſts; 
where the Rule is, quod attor aro Anni Fo. 
rum Rei. 

Now ſince the Law obliged the Plaintiff Fo 
to ſeek the proper Forum Rei, the Defendant 
could not alter the Judicature of the Fact by 
any Plea that could be determined in that 
Place; becauſe fuch Plea was not alien 
Fori; and it would be hard that the Plain- 


the Iſſue, there the Place of its own.” 
Nature was alieni Fori; and therefore, to 
prevent a Failure of Juſtice, the Venire was 
carne into a Kore Cen 2 
But 


+ abiding this 2. n ties Bev of A 
narirr i the Laws of Award the "Confeffor differs en- 
tirely from the Law here laid dow: For (as he ſays) the 
Decennas were always to be kept full: And to aſcertain 
whether they were or were not full was one of the prin- 


"0 beging in the Wn. 


5 * 
j 8 1 


gins, that the Defendant was ſummoned or Juſt. 144. 


tiff, who was forced to ſeek the Defendant, bead. 25 9 
ſhould: elſewhere to have the Cauſe deter pat, ac. 370. 

* mined; but where the Plea of the Defend! Sit. 282, 
ant was leak ſo that the Place made Part of Page 86. 
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The Hiſtory. and Practice 


But if the Plaintiff's Declaration be for a 


Matter local, where he cannot follow the 
Perſon of the Defendant, as in a Quare clau- 
ſum fregit, there, if the Defendant could 
not be Bae in the County where the Tre. 
paſs was committed, they could not follow 
the Perſon of the Defendant, and ſo they had 
only the Proceſs of Outlawry : But as the 
Plaintiff was obliged to follow the. Defend- 


4 


ant, ſo the Plaintiff had his Choice from : 
what Vicinage f within the County he would 


try his Cauſe ;, for if he had been obliged to 
lay it in the Nalalbourkgod of the Defend- 
ant, where he was ſummoned, the Defend- 
ant might have had Influence enough to ob- 
ſtruct Juſtice, and ſo that Place not indif- 
: ent 
6 Co. 14. But the Venire > be ** 3 5 
Co. Lit. 125. Place, where the Fact is ſuppoſed to 5 
2 Rol. 620. as in a Vill, Caſtle, Manor, or Foreſt; 


cauſe, if it was not a known Place, 5 | 


could be no proper Direction to the Sheriff, 


. (which the Judges muſt intend is known to 


the Sheriff) to-try who were the Pares that 


were to try that Fact; therefore a Street or 


* Page 87. * Lane is no proper Place for a Venus, becauſe 


it is not ſuppoſed to be ne known to . 
e 


L 4 : 8 7 5 P ** i * 
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in this and the three preceding Paragraphs is calculated 


to countenance the modern Practice of altering :the 
Venue, which is a flagrant Encreachment « on — * „ 


* ne of 50 Decennary. 


v . 4 * 
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+ 8 to the Annotif, the Doctrine laid 1 
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the Sheriff in hat Hundred it nta 
Street in a Pariſh is a proper Venue, becauſe 
the. Pariſh is ſufficiently known in what 
Hundred it is. 


a Treſpaſs laid in, Dale, and they ed 2 Roll. 616, 
Nul fie Ville de Dale; or if the Action of a 
Man be laid in Dale, and Nu ſiel Ville 
pleaded, it muſt of Neceſſity be tried by the 
Pares Comitatus; becauſe, if there be really 
no ſuch. Place as the Plaintiff has laid in his 
Count, then there is no particular Hundred 
choſen by the Plaintiff, out of which any _ . 
Pares ſnould come to{try it; and ſo where 
the Plea is in Abatement of the Writ, the 
Place choſen by the Plaintiff in the County 

to try the Cauſe is not material; and there- 

fore de Corpore Comitatus. So if a Miſnomer Hob. 99. 
in the Name or Title of Dignity is to be tried, 

it ſhall be tried in the County at large, be- 
cauſe there likewiſe the Place in the Count is Co. Lit. 226.4 
not material; but if an Action be brought for 6 Coke 14. 

a Treſpaſs dane in Sale or Dale, and the 1 Bulſt. 127. 


this ſhall be tried de vicinet de Dale, becauſe 
this is to the Count; where the Plaintiff has 
choſe 2 Venue from two Places, and one be- 
ing confeſſed, he ſhall have his Judgment of 

| the Fact in Iffue from that Place, and the 

_ * rather, becauſe the Men of Dale are to aſſeſs * Page 88, 
the Damages in the Action; and this Plea | 
cannot be executed as amounting to the Ge- 

neral Iſſue, becauſe 1 it is wanna the Venire 

in chat 1 | 
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But if they blead Na t tiel ville; as ſupp oſe Co, Lit 125, 


Defendant denies there is any ſuch Place, ** Ed. 4. 4. 
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2 Roll. 661, If the Declaration contains Matters y 
e in tyyo Counties that join, or N if 


A Manor is in one County, and Seifin in ano- Cou 
AWE: and the Poſſeſſion is traverſed, this ſhal}, Cor 
” be tried by both Counties, as appears by the Act 
7 R. 2. c. 10. becauſe the Sheriffs may be ed, 
fuppoſed to meet on the Bounds of each ſam 
County, and impanel the Pares there; but Ca 
if the Counties cannot join, and conſequent- 85 
ly the Sheriffs cannot meet each other in tha 
order to impanel, as if the Iſſue were, whe- be 
ther a: Road from London to York, and from . 
York to London ; this may be cried in either AC 
2 Roll. 603, County; where the Matter is local, and the NK 
Venue cannot be from a Place where it 4 It \ 
laid, therefore for apparent, Impartiality tif 
muſt be from the next Hundred; ag if by an 
Action be brought on the Statute of Winton ; ed 
for the proper Pares for the Trial of every 0 
Fact are the neareſt impartial Men to the * 
i Place where the Fact was done. 10 
e 16. 4 Ann. But by the Statute for the Amendment « 9 
tte Law the Venue i is to be awarded de Cor- 
London is a yore Com unleſs in Indictments, Appeals, 4 
ee and Profecutions. 
page 8 9. The Law having ſettled che Distinction : 4 
between local and tranſitory Actions, 1 it ſeems, 5 
that, towards the 6th of R. 2. it was abuſed 
7 to Vexation ; for Plaintiffs would lay their i 
Actions far from the Place where the Fatt | 5 
was done, ſo that the Defendant was neceſ- hp 
fitated to carry his Witneſſes into that Coun- i 
0 how far foever from that Place, where MN 
he Fact was done: To prevent this, 6 R. 2 3 
4. 2. preſcribes ; to the hi . 5 


ntent chat in 
; Debt 
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Debt and Account, ada cha ſuck A- 


tions, I be from thenceforth taken in ,their 
Counties, and directed to the Sheriff of the 


Counties, Where the Contracts of the ſame 
Actions ariſe, and by that Act it is ordain- 
ed, that if from r in Pleas on the 


ſame Writs, it ſhall be declared, that the 


Contract thereof was made in another C un- 
bf OA is contained in the original Writ, 


at then incontinentiy the ſaid Writ ſhall 


be abated, e 
This was intended to n confined. all 


Actions to their proper Counties, but then 


it would have created greater Miſchief than 


it was deſigned to have prevented, if a Plain 
tiff could not have followed his Debtor 1 ap 
another County; but the Statute is ſo wo 


ed, that it only preſcribes, that the Count 
E b agree with the Writ in the Place, 


ich did not make the tranſitory Actions 
local; but to obviate the Inconvenience, the 


: Judges conſtrued 425 it to impower them ta 
| = * e L 
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bly be conceired : For although the Word narru- 


fam?” be mentioned in this Statute, yet, as the B 

muſt not vary from the Myit itſelf, it neceſſarily. follows 
that the Contract in Queſtion.muſt not have been made 
in any other County than that which is contained in 


the original Writ, or that, if it be in any other County, 


 tenc_in-continenter Breve illud penitzt cafſetar.'* For this 
Statute of 9 R. 2. 6. 2. 9— — 
RAVE | onfirm» 


RY 


4 The Words c. all « other. duch Actions” allode c 

the 25 Ed. 3.6.17. which fee, 
t The Annotiſt ſays, that „ This GonkraBtion.1is | 

e moſt bare-faced Diſtortion of the Statute that can 
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. Page 90. change the Venue; and therefore in 2 
Tales, i Aumels of Specialty, the Cour will 
change the Venue to the” Place where the 
Fact was done; and if the Plaintiff again 

prays it may be changed back again, then 

they Non-Projs'd the Plaintiff in ſuch Caſes 
. unleſs he gives ſome Evidence of the Fat x 
views! "the ES where the Wtit is 
2 


en 


W 


Geass of dhe 311 taps "of our firſt od} . 
Which runs in the following words,“ Unus guiſque per 

Parts Juos Judicandus eft, et ejuſdem Provi nciæ, Pr 
grina verò judicia modis omnibus ſubmovemus.” .* 

In Purſuance of this Law of Henry the firſt, when he 
by Charter erected the City of London into a County of 
itſelf, he granted, in Proof of its being a din County, 
that the Citizens of London ſhould not plead witer 

_ the City-walls concerning any Plea Whatever. And at 
this very Day, a foreign Plea is within the City of 
London © good Plea in Abatement of a Writ, .where the 
Cauſe of Action ariſes on Contract or Accompt. Sed qu, 

_ Beſides theſe incontrovertible Proofs of the Judges 

having miſconſtrued the 6th of R. 2d. above-mentioned, 
let the Reader turn to Britten (ſection 104) and he will 
there learn that a foreign Plea was one of the uſual, and 
cuſtomary Pleas in Action of Treſpaſs, and did by no, 
means authorize the Judges to change the Venue. The 
Words of Britton are ** et come len Defendants ſeront in 
court & auront oye pleyntyfs counter vers eur, les meme: 

- Defendants ſe pourront aider pur exeption de Brefe pur- | 

- hag en autre counts 1 r 1 on * e elite 

ail.“ 7 

(Tho? the Annotiſt may be right, « as to what the 

antient Law and Practice was, yet, in theſe Reſpedt, 
/ _ the ſame have been of late much changed, and the Ad- 
| miniſtration of Juſtice is free and impartial, uncle 
with many ſubtle Niceties, which were r 2 
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F ile Cturt Common Pleas. . 
brought; and theſe Rules are good, fine 
they tend in Effect to abate the Writ accord 
ing ee x; m 
But in Caſes of Specialty they did not 
change the Venue, becauſe, if the Contract 
was not dated at à particular Place, it Ws 
preſumed ſo to be admitted by the Parties 
that it might charge the Defendant in any 
Place; and the very Form of Noverint: uni- 
verſi ſeems to be calculated, that it ſhould : ..* 
be taken as a Contract in all Places whatlo- 1 
ever; and therefore it would take away one 1 
of the Benefits of his Specialty to confine 
him to ſue it in the County where it was 
executed. In an Action of Scandalum Mag- 1 Lev. go. 


mne ae 


1 


" * 


natum ꝗ the Court will never change the Ve- 
nue; becauſe 'a Scandal raiſed of a Peer of 
the Realm reflects on him through the whole 
Kingdom, and he is a Perſon of ſo great 
Notoriety, that there is no Neceſſity of his 
being tied down to try his Cauſe among the 
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1 When this Statute paſſed, it was a Rule, that a 
Magnas might by Judgment of Parliament be diveſted 
of his Baronage either for want of Eftate to keep up his 
Dignity, or for other Cauſe that made him infamous. 
Therefore a horrible Lye that was told to his ſo great 
Prejudice deſerved a fignal Puniſhment. Thus it Oh 
ſhould ſeem that Scandalum Magnatum, as it might even- * 
tually diveſt him of his Baronage, ought to be taken as 
and for a local and not a rranfitory Action, conſequent- 
ly (according to the Annotiſt) the Court ought to 
change the Venue, and the Cauſe be tried in the Neigh- 
 bourkood where the Cauſe of Action ariſes. Vide p. 4, 
; 2.5 


» 5 4 


223 


* Page TH be Aftion forRinein. e ttt 
1 ent. 29%. an Rrecutor hall be brought: ne the 
Leaſe was made, becauſe it is for Arrears in 
the Teftator's Time; but where it is in the 
Deter and Derinet for Rent accrueck in the 
Executor's Time, it muſt be here the Land 
les YN D ; 
Bus if Iffue is Nich ne 1 
altered;: n it is A R to b e- 
fendant. 1599} ws. 
The Alec ede de r B. R. — 25 
zhey couldeaſily change 4 Venue, where the | 
 -uſual Proceſs is by Bill of Middleſex and La- 
zitati; but it was more difficult in the C. B. 
bpDecauſe they muſt have an Original to war- 
rant their Proceedings; their firſt Method of 
1 ne it was by obliging the Plaintiff to make 
an original Capias, here the Action accrv- 
: EY and a Teftatum where the Defendant 
be found; this Method 4 proved 
. hd, tedious and inconvenient; and 
therefore they changed the Venue and the Re- 
card, and allowed them to file an Original 
to warrant the new Declaration, as the — 
tice ſtands to this vive off 1” 
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1 t This — or egy Innovation U. 15 
notiſt ſays) began in the King's Bench in the Jaſt Cen- 
| 2 gr i is one of | the bleſſed Fruit af the Latitat, 


a. r This Method, tho” chargeable and jnconvenient 
| enough, is not the true Cauſe of the Common-Pleas 
changing the Vente and the Record, and allowing them 
dz file an Original to warrant the new Declaration: the 

real and true Cauſe may be ſeen i in the * of L 

Gui — i ; . 


Oy” 


of the Court of Common Pleas. 


| It the Plaintiff, after Iſſue joined, negleted 

; to try the Cauſe the firſt Aſſizes in the Coun- 

1 try, or the firſt term in Mzadleſex'or Lon- 
: Jon, the Defendant was at Liberty to bring 
. down the Cauſe by a Proviſo, ſo called by. 

| the Claufe in the Yenire fac, which ſays, | 


* Proviſo ſemper quod fi duo brevia inde tibi ve- * Page 92. 
nerint unum eorundem tantum Retor & exe- | : 
quarts ; for both the Plaintiff and Defendant 
hong put themſelves upon their Pares, the 
Plaintiff's Laches ſhall not prevent the De- 
fendant's diſcharging himſelf from the Ac- 
tion; and therefore the Proceſs is open for 
him, as well as the Plaintiff; if the Judge 
receives an imperfe& Verdict, there can be 
no further Proceſs againſt the ſame Jury, be- 


e cauſe they are diſcharged by the Acceptance 
1 of their Verdict; and therefore in this Caſe 
It there muſt be a Venire fac de novo to give a 
d more perfect Verdict; but becauſe the ſame 
d Jury often are at ſeveral Aſſizes on the Con- 
- tinuance of the Jury Proceſs, therefore by 
al the Statute of 7 @ 8 W. z. c. 32. a Venire 
i facias de novo is given, if the Cauſe be not 
ö tried h , eo Pt - 
If By 35 H. 8. c. 6. to prevent the Delay of 
L the Decem Tales, it is enacted, there ſhall be. 
C 2 Tales de Circumſtantibus, which is returned 
* by the Sher Taver, 2 0 2 
N- | : <4 | N 
. # 
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=o 88 The Hi ory oat Praftice * 

a * 0 H AP. vin. - 
= Bacon ſuries -- 29 bobs ae 
| of 10 The Challenge 1 l 81 
1 1 "4 e be | 


#; "Es are now come to the Challenge; 
and of old the Suitors in Court, 
who were Judges, could not be challenged; 
nor by the F — Law could the Pares be 
even challenged, Pares qui ordinariam Ju- 
riſdic“ babent recuſari non poſſunt; but thoſe 
Suitors, who are Judges of the Court, could 
not be challenged; and the Reaſon is, that 
there are ſeveral Qualifications required by 


gales Homines de Vicineto of Ia Place laid in 
the Declaration, Quorum quilibet habeat decem 
Libras Terrarum, Tenementor', vel reddit. 
per Ann' ad minus per quos Ret Veritas melius 
feiri poterit, & quod nec the Plaintiff, nec the 
Defendant, aliqua affinitate attingunt, ad fa- 
ciend quondam Jurat Patriæ inter Partes 
prædictæ; theſe Qualifications were inſerted, 
becauſe this Manner of Trial was different 
from below; for there the Trial being by 
all the Pares, if there was a Majority a. 
mounting to twelve, the Cauſe was decided 
by ſuch a Number as was neceſſary; but 
here, becauſe they brought up only twelve, 
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* Page 94. * Mind in order to make the Verdict; there- 
fore it was neceſſary there ſhould be ſeveral 
Qvalifications mentioned in ſuch Perſons, 
who are to give in the Verdict in that Caulgy 
ne if 8 Or the e were Want: 


the Writ, (viz.) that they be liberas & le- 


„ agd therefore they were all to be of one 


| ing | 


id Sad F 5 
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e 
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of the.,.Court of Common Phas. 

ing in any one; it was ſufficient Reaſon e 

reject ſuch Perſon. The firſt is, that the ß 124 
ſhould be liberi & legales Homines; and 
therefore Villains, Quitans] 'excommunis e 
cated Perſons, and Aliens were excluded; 
the next was de Vicineto; and therefore ori- Raf. 1 18 2. 
ginally they were to be of the ſame Hun- = 
dred; but afterwards, they required only 
ſix. 48 Ed. 3. 30. 48 Afi 5. Afterwards 
only four. 7 H. 4. 46. 28 Ed. 4. 49. hey 
were ſettled: at ſix * for the Difficulty of get- on 2 u 
ting Hundfedors, and the Partiality they x 
found amongſt them, the Neighbours h having fs At 
generally a particular Attachment to one 
Party more than the other, made the rate +: nb D 
willing to contract the Number; but by 37 
H. 8. c. 6. and by 27 El. c. 6. two 1 3 es Y 
were neceſſary: ; but if the Lord: of the Hun⸗ ws wg 
dred be a Party, then it is ſufficient they 
ſhould come 8 the next Hundred; and e 
now by the Statute for the Amendndht: as ... oy FO 
the Law, the Jury comes d. cars. wild Comi- 15 hi 80 
Tatts. \ 553) FOR + 31-5 

The next Qualification; Sande ge, 12 


babeat decem Libras Terrar, Ter or, vel red- „ 


dit' per Annum ad minus, by Weſtm. 2. c. 28. 


they were to have 205: per Ann. if the Aſſize Pag e age 9 * 
were within the County; and 40 5. if with- Rat 118“ 


out. By 21 Ed. 1. Stat. 1. they were to a. b. 
have 40s. per Ann. within, and 100 5. 
without; by the Stat. 2 H. 5. cap. 3. they: 
were to have 40 f. in Caſe of Death; or 
where the Diſpute was for above 40 Marks ; 1 

by 1 R. 3. c. 4. a Juror in the Torn was to 


m 205. 2" and 26 6. 8 d. Copy- 


H 2 hole 3 
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hold; 17535 H. g. 6. it is increaſedto 4 and 
Rayw. 43;. by 46's SM. it is ordered, that all 
1 Vent. 365 1 other than Strangers per Medietaten 
Lingus, ſhall have 10]. 2 but there 
zs a Saving to Cities and Boroughs; and b 
Mk Mr” 8. cap. g. a' Citizen of London 
' 100 Marks in Goods ſhall be a Juror: 
it ſeems, that in Corporations the Freedom 
and not the 8 men them 'liberas Ny 
„  Homines, 3 | 
But it is no The next is a per 9 1g 1 
gen | * poterit & quod nec the Plaintiff, ner 
Srtbesde“ the Defendant, 5 Aſeni tate attingunt ; 
| Juror was All Cauſes of Objection from Partiality or In- 
Dommiſfoner capacity, Conſanguinity and Affinity, are 
for che Plain. contained in the Writ; if the Juror be under 
88 the Power of either Party, as if Counſel, 
neſſes, be- 
cauſe he is Serjeant of the Robes, or Tenant, theſe are 
made Com- expreſly within the Intent of the Writ; fo 
miſſoner by that if he has declared his Opinion touching 
me King; ig the Matter, or has been choſen Arbitrator 
being rb. by ane Side, or dene any Act, by which 
trator, be. ſuch an Opinion might be conceived, , as if 
cauſe creat- he has eaten and drank at the Expence of 
- by 55 either Party after he is returned; all incapa- 
reh ble Perſons, as Infants, Ideots, and People 
9 Co. 71. of non ſane Memory, are likewiſe excluded. 
* Tag 96. But where the Juror is not under a Biaſs 
on either Side, or if he has not given apparent 
Marks of Partiality; yet there may be ſuffi- 
cient Reaſon to ſuſpect he may be more fa- 
vourable to one Side than the other; and 
this is a Challenge to the Favour; as if the 
Juror's Son has married the Plaintifs 's 
Ms ta becauſe. this is not contained 


0 within 


- 


1 


| of the Court of Common Pleas, 

| within the Words of the Writ; and there- 
fore ne Principal Cauſe of Challenge, but 
„ only to favour; becauſe ſuch Juror is not 

ö within the Power of the Party; and in theſe 

| Inducements to Suſpicion of Favour, the 
Queſtion is, whether the Juryman is indif- 
ferent as he ſtands unſworn; for a Juryman 

B ought to be perfectly impartial to either 


Side; for otherwiſe his Affection will give 
Weight to the Evidence of one Party; and | 
an honeſt, but weak Man, may be as much C 
biaſſed, as to think he goes by his Evidence, = 
when his Affections add Weight to the Evi- n;gerence #4 
dence ; now ſince the Writ expects thoſe by between * 
whom the Truth may be beſt known, it Challenge 
excludes all thoſe who are apparently Partial, Principal and 
a | to Pavour. | 
without any Trial, becauſe they are not un- Co. Lit. 156, 
der the Qualifications in the Writ, ſince the. 
* Truth cannot be known by them; but where * Page 97. 
the Partiality is not apparent, but only ſu IF 
picious, and the Juror is te be tried whether ; =_ 
favourable or not, and if the Triers think he — 


f is, then he is to be excluded; and this Exa- 
1 mination is by two Perſons fworn to try the 
2 Truth of the Matter; as all Trials touching 

5 the Summons, where it was defired, were 

; by two Perſons, this being whether fuch * 


| Perſons deſcribed in the Writ were warned. 
The laft Qualification is Ad faciend 
quandam Furat* patriæ; from hence it is 
that Peers are excluded, for they are not. 
Pares patriæ, but Pares of an higher Rank; 
but if a Peer be impleaded by a Commoner, \ 
yet ſuch Cauſe ſhall not be tried by Peers & 
but by a Jury of the Country; for though the 
nn Peers 


WB wm 0 AL 1, 


; e Hr ſory and Prattice. 


bl Peers are the proper Pares to a Lord of Par- 
liament in Capital Matters, where the Life 
= and Nobility of a Peer is concerned, yet in 

See p. 84, Matter of Property, the Trial of Fact is not 


Countries where he Facts ariſe ; ſince ſuch 
Peers, living through the whole Kingdom, 
could not be generally cognizant of Facts 
ariſing in ſeveral Counties, as the Inhabitants 


want of having Noblemen for their Jury, 
was compenſated as much as: poſſible, by 
I returning Perſons of the beſt Quality; there- 
x Page 98. * fore a Knight is neceſſary to be ſummoned 
Raſt. 116. in any Cauſe where a Peer is Party. 
and Jud, Ass they had thoſe Challenges to the Polls, 


e 40a fo lkewile had they to the returning Officer, 
guaſftur. if he was partial, for this Reaſon, that all 
.* © the Pares did not come, but only Twelve, 


which were ſelected by the Sheriff; and there- 


ſons an and the Court, who were to 
ſee that an impartial Perſon brought up the 
Twelve, received all Challenges to their Of- 


better Rule to aſcertain what ſhould be a 
which was allowed to each: Juror's Partiali- 
ty; for they did not ſuppoſe, that they had 


a Jury per quos rei veritas melius ſciri poterit, 


Raft. 116 ferent: Therefore if there was Conſangui- 
| nity.or Affinity continuing between the She- 


was in their Power, or had declared. his 
bs 


1 


w 


oo. - by them, but by the Inhabitants of thoſe 


themſelves where they are done: But this 


eoauk wel # a Ai cou op om as 


fore he ought to be as impartial as the Per- 


ficer; and they thought there could be no 
proper Challenge to the Officer than that 


unleſs they were ſelected by a Perſon indif- 


riff and either of the contending Parties, or 


„ — 


e Se. 0a 


1:8 the Court of ae Pleas. 


Opinion on either Side, or had not returned Raft. 118. 
An Hande ; theſe were principal Cauſes 
of Challenge to the Sheriff; ſo likewiſe if 
the Son of the Sheriff was married to the | q 
Daughter of either of the Parties, Sc. 1 

There were likewiſe Challenges to the Raft. 117. b: 
Favour in the ſame Manner as to > the ee Poſt. 
for the Reaſon before- mentioned. | 

* But if the Sheriff returns a Panel of To. * Page 99. 
rors, ſtruck by two Strangers that favour | 
neither of the Parties, this is a good Array, = 
and ſhall not be quaſhed; and therefore it is _ 
common for the Officers of the Court, by =_ 
the Direction of the Judges, to give a Panel « /+ 4." 
to the Sheriff, which he returns; ſo the 
Court ſeems to have Power to compel the | 
Sheriff to make this Return; but they can 
fine him if a ſufficient Jury does not appear, 
according to the Precept of the Writ, 5 

Before we conclude we muſt obſerve, that Raft. 119. 
in Capital Caſes, at Common Law the Pri- = 
ſoner could challenge Thirty-five perempto- 
rily ; and this was becauſe the Trial by the 
Petit Jury came inſtead of the Ordo, the 
Petit. Jury of Twelve being after the man- 
ner of the Canonical Purgation; and becauſe 
the whole Pares were not upon the Jury, 
but only a ſelect Number was brought in 
and choſen by the Criminal himſelf, as was 
uſual among the Canoniſts, therefore they 
took a middle Way, and gave the Defendant 
Liberty to challenge peremptorily any Num- 
ber under three Juries, four Juries being as 
many as generally appeared to make the 
Total La of the County. 
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The H. Hory and Practice 
38 H. 8. c. 3. They were reduced to 

Twenty, which in Felony is ſtill in Force, 
but by 1 2 V. & M. c. 10, the Challenge 
of Thirty-five in Treaſon and Petit Treaſon 
is reſtored. | 

Page 100. But a Peer cannot n any of his 

| Peers, becauſe the whole Peers ſit upon him, 
who are his proper Judges. Ys rs = 
But 15 Ed. 3. in the Caſe of John Strad. 

ford Archbiſhop of Canterbury, the Houſe | 
of Lords appointed Twelve, viz, four Bi- 
ſhops, four Earls,” "and four Barons, .to try 
kin for High Treaſon ; ; which gave an Op- 
portunity to the King, out of Parliament, to 
appoint a leſs Number than the whole Body 
of the Peerage to try a Peer, for one Prece · 
dent may not eſtabliſh a Right of trying the 
Biſhops by the Peerage, ſince there were 
contrary Precedents; and the Caſe of a Bi- 


ſhop does not relate to the Blood and Nobi- 
lity of the Peerage ; but this Prerogative is 
taken away by 7 W. 3. cap. 3. and the old 
Law is reſtored, | 

Juror challenged himſelf as s exerpeed, : 
Raft 1 17. | 


| of the Court of Common Pleas, 


= Of Pleas Puis Darreign Continyance, 


T Common Law, no Plea could be 


determined but in the Preſence of the 
Parties, unleſs Default was made by one of 
them; and therefore by the Statute of Weſt- 
minſter 2. c. 28..to ſave Delays at the NI 


* 


. *CH . 15 Ci *Pagetor . 


prius, they ordered that the Inqueſt ſhould 
be taken, though the Defendant made De- 


fault and did not appear; from hence it be- 


came neceſſary, after Iſſue joined, that there 
ſhould be Continuance from Time to Time 


till the Verdict was taken ; as before Iſſue 
joined a Li. Lo. was given the Defendant 


from Term to Term till his Plea was put 


in; and if theſe Continuances were not en- 


tered from Term to Term, the Defendant 


was without Day in Court, and wherever he 
was ſo, there was an End of proceeding in 


that Writ, for he had fulfilled the Command 


of the Writ in appearing, and the Court 
might give Judgment againſt him if he did 
not plead ; and if the Court neither gave him 
Leave to plead, nor gave Judgment againſt 


him for Want of a Plea, he having fulfilled 
the Writ, the Matter was at an End; ſo if 
*he had pleaded, and the Court had notgiven 


tions, there likewiſe, the Defendant having 


appeared, the Writ was complied with, and 


the Matter was at an End, unleſs the Court 
gave fur ther 'F ime do ver ity the Allegations 1 


and 


— 


*Page102. 
a Day to the Parties to prove their Allega® 


© The Hiſtory and Practice 
and therefore, in ſuch Caſes, there muſt he 
Continuances till the Verdict; ſo upon De- 
murrer, or after Verdict given, if the Court 
take Time to conſider of their Judgment, 
they muſt give Day to the Parties; becauſe 
they can determine nothing in the Abſence 
of the Parties; and the Command of the 
15 Writ being complied with by the Defend- 
ant's Appearance, and the Effect of the Writ 
. 151. being anſwered, it is at an End; and the 
1 339 Court can give Day only from one Term to 
1 Bulf. 144. another; for if they could give Day to a ſe- 
cond Term, they might give to a zth, z20tbd, 
or 100th, and they would have Power to 
delay ad infinitum, the Defendant could give 
but one Plea in Bar, and on that, if there 
was an Iſſue (or Demurrer) the Cauſe was. 
determined, becauſe there could be but one 
Verdict in a Caufe; but if any new Matter 
had happened pending the Writ, he might 
plead it after a former Plea pleaded, provided 
he pleaded it before the next Continuance, 
becauſe, ſuch Matter being new, it was not 
in his Power to plead it when his former Plea 
woas pleaded; and it would be hard, becauſe 
Page 103. he had pleaded, to exclude him from any 
Advantage which he had not at the Time 
of pleading, ſince there was no Laches in 
him; but this he cannot plead after a Conti- 
nmnuance, becauſe, having ſuffered the former 
Plea to continue, he reſts upon it, and watves 
21 H. 6. 0. che Benefit of any new Matter; if a Releaſe 
Bro, cone, 27, Be given after the Mi prius, and before the 
2 Lut. 1143, Day in Bank, he cannot plead it, for there 
lien 1174. is a Verdict already in the Cauſe, and upon 
1 FFF another 


{ 


n= 3 


— 


„ > * B' frond 
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another Plea; and therefore the Cauſe is de- 

rermined : ſo that he is put to his Audita 

querela, to hinder the n of his Judg- {i > 3*2 

ment: 

But there are oo Caen het a Man 1 Salk, 76. 

may plead, though it be after the laſt Con- 

tinuance, viz, Qutlawry, and the Death of 

the Plaintiff; as to the Outlawry, it is upon _— 

the Prerogative, that the Debt itſelf is for- A 

feited to the King, and by Virtue of the 3 

Prerogative Mullum tempus occurrit Regi; 

and therefore he may plead it, though a Con- 21 H. 6. 108 

tinuance has happened after the Qutlawry ; Bro cent. 27. 

ſo he may plead the Death of the Plaintiff, Lev. 80. 

| becauſe though a Continuance has been en- | 

tered, yet that Continuance is a Nullity, 

becauſe there was no Plaintiff 1 in Being when 

Day could be given; ſo it may be pleaded , gid. FE 

if the Plaintiff Ba after the Day at M. ir4,118, 185; 

 prius, and before the Day in Bank; and the 2 Lut. 1143, 

Reafor-1 Is, that if there 1s no rag. hy in Court, 1 1 
no Judgment can be given for a Perſon , N 

char 18 — 25 in Rerum 1 and if it be Page 104. A 

given it is erroneous ; and if the Plaintiff's NY 

Attorney will traverſe that Plea, he cannot 

ſay the Plaintiff comes per Attorn' ; becauſe 

that would be to forejudge the Matter in 

Iſſue; but the Attorney by his Name, viz, 

J. S. venit pro Magiſtro ſuo & dicit. | 
But a Releaſe, as I cdnceive, may be 15 Ma 

pleaded, 'though there hath been-Imparlance Bro. con“. 31. 

between; becauſe there is no Continuance | 

of a former Plea pleaded, and by the Liber- © 

10 Hp oe Defendant A. Time * 


2 


* 
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685 plead what makes moſt for "his Ad- ca 
pa vantage. © 
\.2H.6.13. But if che Writ be only abateable, as if | fo 


the Plaintiff be made a Knight, or the Plain- 
tiff being Feme Sole takes a Huſband, it muſt 
= be pleaded after the laſt Continuance; for 
1 8ĩd. 143, otherwiſe he depends on his firſt Plea, and 
= waives the Benefit of his new Matter ; "but it 
cannot be pleaded between the Day at Nif 
Prius and the Day in Bank, beta there 
3 255 has been Trial in the ſame Cauſe before. 
Hob. 5. But if the Leſſor of the Plaintiff dies, this 
= cannot be pleaded Puis Darreign Conti- 
= rnaince; becauſe the "RI is pe! in 
_"_ the Leſece. 
_ = vt. 1143. Time and Place for the Venue muſt be laid 
_ . ro in this, as in all other Pleas. _ »- 
= - Fate 105 »The Pleas are Twofold, viz. in Abies. 
_ 55 ment, and in Bar; if any Thing happens 
pending the Writ to abate it, this may be 
pleaded Peſt Darreign Continuance, though 
3 there is a Plea in Bar; for this can only waive 
Auen 66. all Pleas in Abatement that were in Being 
= 2 * 7805 1 139: at the Time of the Bar pleaded, but not ſub- _ 
Waiverofthe ſequent Matter; but though it be 1 
Bar, and no in Abatement, yet after a Bar is pleaded it is 
Advantage peremptory, as well on Demurrer as on 
_ taken Trial; becauſe, after Bar pleaded, he has 
1 Salk, 178. anſwered | in chief, and therefore can never 
have Judgmont to anſwer over. 
So it may be pleaded in Bar; but whe- 
ther it be pleaded in Abatement or in Bar, 
in the firſt place it muſt be pleaded Qu 
breve Caſſetur, and the other Quod Aftionem 
 alterins manutenere non debet, and not that 


I 1 8 the 


— 


: 
-Q 
4 


TER 


of the Court e Common Plas. 

the former Inqueſt ſhould not be taken; be 
cauſe it is a Subſtantive Bar in itſelf, and 
comes in the Place of the former, and there- 
fore muſt be pleaded to the Action. 

There can be but one Plea” Puis Daa 
continuance, that the Plaintiff may not 
delayed in infiuitum ; for if he made a — 8 
Change, he might have made a third, and 405. Fitz. 
ſo in infinitum : but ſome have held, that he ent. 


might plead an Outlawry after the laſt Con- * Salk, 178, 


tinuance, becauſe "Nullum Tempus occurrit © 
Regi; but Quære, whether the Subject ſhall - 

after Plea Puis Darreign Continuance partake | „ 

* of the Prerogative, or whether it ſhall not page 106. 
be preſymed, aer ſuch Trifling, that it is 
fivolous. and untrue 00 therefore. 3 


3 5 5 
If a Matter Rappens after Plea pleaded, Moor v, 
and before Iſſue joined, it ſhall be pleaded Green. 


to be dene periting the Writ; but if it hap- faded en, 


ary after Iſſue joined, it ſhall be Headed Darreign + 
ft ultimam Continuationem, | | Continuance, - 9 
If the Plaintiff releaſe the Defendant after Bro. ent. 2. 

the Award of the Mi prius, and if on the Hep 


Day of the Mi prius the Jury remains 
Pe delilfum, the Defendant may plead 
it at the Day in Bank; becauſe the Cauſe 
vas not determined by che Jury; and there- 
fore he is at Liberty to plead it as at any 
other Day of Continuance; and it may be 
tried by the Jury when they appear. _- 
If the Plaintiff, after a Writ of Inquiry 
awarded, releaſe the Defendant, he cannot 
plead this Releaſe at the Day in Bank, be- 
cauſe there i: is no Day given him, and Judg- $ 

ment 


— - 


HOT, 140. f 
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ment is already given; but if the Plaintiff 
dies, ſuch Death may be pleaded, becauſe 
+ -. there is no Perſon 4 in Court to whom Judg. 
ment can be given; but now by the 8. 75 
3. cap. 10. the Executor, Sc. may have a 
Seire fac' on lach an eee J dg 
vs n 
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. 2 ann at common Law, 40 5 
. 85 ws the Statutes, and. cpa 70 5 Ups 
3 e of Dechurations,.. > are: 0 


NA bt 2 4 $9 WONT: 
TE are now come to 1 in Ar⸗ 
reſt of Judgment; and here it is no 
* J that Matter amendable, and Mat- 
ter of Form, as the Law now ſtands, Will 
n qt arreſt Judgment; and therefore it is ne- 
ceſſary to know what is amendable, and 
what not, what Matter of F orm, ang: Res. 

* Matter of Subſtance. 
At Common. Law. there. was very; üttle 
Room for Amendments; and this was from 
the Original Conſtitution of the Courts, as it 


15 Brit. 2. appears by Britton; for the Judges were to 5 


record the Parolls deduced before them in 
Judgment, and Britton ſays, in the Perſon. 
of Ed. 1. we have granted to our Juſtices to 
record the Pleas pleaded before them, be- 
aauſe we will not ſuffer their Record to he a 
1 Warrant to juſtify: their own: Miſdoings, nor. 

"0 OE . that they. eraze their. n nor , 


* 


of the Court of Conant Pins, 


ew” nor record gainſt their Inrollment. 
This Ordinance of Ed. 1. was fo rigidly ob⸗ 


* ſerved, that when Juſtice Ingham in his oPayeich, 


Reign, moved with Compaſſion for the Cir- 3 Inſt, 73. 


cumſtances of a poor. Man who was fined 
135. 4d. erazed the Record, and made it 


65. $4. he was fin ed 800 Marks, with 


which a Clock-houſe at Weſtminſter _ was 


built, and furniſhed with a Clock; yet not- 


withſtanding there were ſome Caſes that 
were amendable at Common Law. 


Firſt, All Miſtakes. were e che 3 Co. 17. 


fame Term, becauſe: it is a Roll of that 
Term, and even a ne Roll might be brought 
in the Cauſe, and conſequently the fame Roll 


may be-amended.... 
Secondly, That Part of the G Sk i Sand, 317. 
records the Writ was amendable at Com- drags wap 
mon Law, though of a ſubſequent Term, 


as South, for Southampton, without a Tittle 
or Daſh, was amended at Common Law, 


becauſe the Recording of the Writ was Sur-⸗ 


pluſage; and by the Law, which conſti- 


tutes the Court, they were not to record 


againſt a, former Record with the Writ ; 
and therefore the Court by that Conſtitution 


was obliged to ſet ſuch Miſpriſions right. 


Thirdly, An Effoin, if the Plaintiff's g H. 
Name were miſtaken, or an Eſſoin made F 
as Guardian, when there was no Guardian 


8 Co. 


" 


Brit. 261 fa 
? pr ra. 


4.4 


Anend. 
ment 7, 61. 


1864 


in the Writ, this was amendable at Com- B. nen 
mon Law; becauſe ſuch an Eſſoin was ment 26. 


contrary to the Writ, and conſequently they 
* by ſuch cn! Wowia contradict a for- c *Page10g. 


mer Record. 


2 


25 5 © Pourthly, 
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6 E. 3. 25. 
F. Amend - 


ment 73. 


x * 


De Hiſtory and Practice 


 Fourthly, Continuances could be amend. 


ed at Common Law, as A. brought a Bill 
againſt B. who youches C. who enters into 
Warranty, and pleads to Iſſue, a Jen far 
and a Jura?” inter A. & B. which Jura! 
ought to have been inter A. & C. becauſe it 


appears by the Record of the Iſſue, and the 


* 


42 E. 3. 6. 


F. Amend. 
ment 19. 


C. 156. 


Award of the Ven fac, and the Venire it- 
ſelf, that the Fara?” ought to be between A. 
and C. this is amended, becauſe it was an 
Inrolment againſt a former Record. 

_ Fifthly, In the Caſe of the King they 


amended the Writ, where the Fault was in 
the Form, as in a Quare Impedit brought by 
the King, the Writ was pre/entere inſtead 


of præſentare, and it was amended ; for they 


ſuppoſed, that the original Conſtitution of 
the Court was not to deſtroy the Preroga- 
tive of the King; this Conſtitution of Ed. 1, 
was found to be very inconvenient, ' becauſe 
the Court being tied down fo ſtriftly not to 
alter their Records after the firſt Term, ſe- 


veral Judgments were reverſed by the Miſ- 


33 5 of their Clerks in Proceſſes; where- 


ore 14 E. 3. c. 6. the Juſtices had Liberty 
on the Challenge of the Party to amend the 


Proceſs, where the Clerk had miſtaken one 


Syllable, or Letter; ànd the Judges after- 


wards conſtrued the Statute ſo favourably to 


Page 110. Suitors, that they extended it to a Word: f 


bar 
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#2 +. That is to ſay, (according to the Annotator) the | 
Judges arbitrarily fer themſelves or their ad 
5 N clearly. 


0g 


#4 the Court 707 Common "I 1 


but they were not ſo well agreed, whether Lat 
they could make theſe Amendments, as well 
after as before Judgment; for they thought 
the Authority touching that Plea was deter- 
mined by the Judgment; and therefore to 
put an End to the Diyerlity of Opinions by 
9 H. F. c. 4. it is declared, ae” the Judges 
hall have the ſame Power, as well! 4 as 
before Judgment, as long as the Record in 
Proceſs is before them ; this Statute is con- 5 
firmed by 4 H. 6. cap. 3. with an Excep- 
tion, that it ſhall not extend to Proceſs on. 
Outlawry. . 
Though the Statute gave "la Judges * 
greater Power than they had before, yet it 
was found, that they were too much crampt, 
having Authority | to amend nothing but Pro- 
ceſs, and they did not conſtrue this Word in 
2 large Signification, to comprehend all Pro- 
ceedings in real and perſonal Actions, and in 
criminal and common Pleas, but confined it 
to the Meſne Proceſs and Jury Proceſs; 
wherefore, to enlarge the Authority of the 
Judge s, 8 H. 6. cap. 12. gives them Power, 
by them and their Clerks, to. amend what 
they ſhall think in their Diſcretion to be the 
Mir of their Clerks in any Record, 
Proceſs, * 1 Werriur 19 1 
. . 
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clearly a Tp a por . as 1. nor N 
Spirit of the 14th of Ed. 3. c. 6. extended to a di, 
ord, as appears by the Statute itſelf “ pur meſprendre 
en enſeri dau une lettre, on un ſilable trop on trop Ph 
(Ir was a Liberty taken for the good of the — and 
mou have fol ms enen of 1.0 e 
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Wit, Panel . or oth per 8H. 6 c. 15. 
the Judges may amend the Miſpriſion of 
en, 11.“ their Clerks, and other Ge as She- 
e = Crone Sc. in any Record, Proceſs, 
or Return before them, by Error or other- 
_ wiſe, writing a Letter or Syllable too much 
or too little. As the Statutes only extended 
to what the Juſtices ſhould interpret the 
Miſpriſion of their Clerks, and other Officers, 
it was found by Experience, that many juſt 
| Cauſes were overthrown for Want of Form, 
J ailings, not aided by this Sta- 
”F -  . rute, though they were good in Subſtance; 
* vherefore for the further Relief of Suitors, 
the 32 H. g. c. 30. it is enacted, That after 
Verdict 5 ſhall be given accordin 
to the Verdict, notwithſtanding any Miſ- 
pleading, Lack of Colour, inſufficient Plead- 
ing, or Jeofail, Miſcontinuance, Diſconti- 
nuance, Miſconveying of Proceks, - 'Misjoin- 
| ing of the Iſſue, lack of Warrant of Attor- 
+ ney of the Party againſt whom the Iſſue 
ſhall be tried, or other Negligence of the 
Parties, their Counſellors, or Attornies : 
This Statute, tho” much more extenſive than 
the other, and though it very much enlarg- 
ed the Authority of the Judges in Amend- 
ments in Miſtakes ; yet it remedied no Omiſ- 
=. * but that the Party's own Neglect in 
3 not filing his own Warrant ſhould not after 
© . Verdi prejudice the Right of the Party that 
e * prevailed z therefore to remedy the 
1 8 Gamlbons, which the prevailing Party ch 
geri. be guilty of, as well as the other Side, by - * 
N 18 Ei. c. 11. alter a me 1 
4 f 


4 
a % tt. ng 1 


err / as a. 
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of the Court of Common Pleas. 8 
be arreſted for Want of Form, falſe Latin, | 
Variance from the Regiſter, or other Faults 
in Form, in auy Writ Original or Judicial, 
Count, Declaration, Plaint, Bill, Suit, or 
Demand, or for Want of any Writ Original 
or Judicial, by Reaſon of any imperfect or 
inſufficient Return of any Sheriff, or other 
Officer, or for Want of any Warrant of At- 
torney, or for any Fault in Proceſs upon or 
after any Prayer in Aid and Voucher 
Theſe Statutes were only extended to the 
Courts above; but the ſubſequent Statures 
carry to all Courts of Record, and remedy __. 
ſeveral Defects and Omiſſions not include!!! 
in the former Jeofails ; this was made 24 
7a. 1. c. 13. and ordains, that after Verdict 
no Judgment be ſtopped for Variance in 
Form only between the Original or Bill, 
and the Declaration, Plaint, or Demand, or 
for Lack of  averring any Life, ſo it be 
proved they are living; or becauſe the Ye- 
1:re, Habeas Corpus, or Diſtringas was award- 
ed to a wrong Officer upon any inſufficient 
Suggeſtion; or for that Venue is in ſome 
miſawarded, or ſued out of more or fewer 
Places than it ought to be, ſo as ſome one 
Place be right named; or for miſnaming any 
of the Jurors in Surname or Addition in-any 0 
of the Writs, or Returns thereof, ſo as the7 . 
be proved to be the ſame Man as was meant *Pageri, i 


to be returned; or for that there is no Re- 
turn on any of the Writs, ſo as a Panel of 

the Names of Jurors be returned and annex=- - 

dad thereto; or for that the Sheriffs or other 
Officers Name 1s got ſet to the Return f 


SS: X08 X * + 2222 1 Ms. gn A 08 As. NAM op PBs ee he. A7 N 
. TR * * 2 12 2 N eee da r vw PETE PUT RP e bs * 4 
Er ne NNE BAI, none gt TR — * | * 
* . ta * R l „ 1 TRANS. * N * 6 * p rr ls 1 y WOE > RY OY ID EONS r 
* N * 1 * * 8 * EN Fs + 24 9 | es N 4 * BY 3 * * * * 8 : Ys . 
12 n 8 


. 


; Dur Hiſtory and Practice 
ſuch Writ; ſo as it appears by Proof, thet 
Writ was returned by them; or for that the 

. Plaintiff in Ejectment, or other perſonal 
| Action, being under. Age, appeared by At- 
torney, and the Verdict paſſed for him. The 
main Deſign of this Statute was to help any 
_ Miſtake in the Jury Proceſs; but there were 
ſeveral Things ſtill to be ſupplied, and ſe- 
veral others to be ate Form, which 
were always conſtrued to be Matters of Sub- 
ſtance, and conſequently not aided by any 
of the former Statutes: Wherefore 16 & 17 
Car. 2. c. 8. was made the Act, which Twi/- 
den called the omnipotent Act, which enacts, 
that after Verdict no Judgment ſhall be ar- 
reſted for Want of Form, or Pledges re- 
turned on the Original; or for Want of the 
_ Sheriff's Name, or for Want of Pledges 
pb any Bill or Declaration, or for Want 
of any Profert, or for Want of Ji & Arni, 
E contra Pacem, or for the Miſtake of any 
Name, Sum, Day, Month, or Year, in any 
Pleading, being right before, and to which 
the Plaintiff might have demurred ſpe- 
Cially; nor for Want of hoc parat eff. veri- 
page 114 · care, or verificare per Record, or prot 
Patet per Record” ; or for Want of right Ve- 
nue, ſo as the Trial was by a Jury of the 
proper County or Place where the Action 
was laid; nor Judgment after Verdict, cog- 
novit Actionem, or relitta Verifcalions, be 
reverſed for. Want of Miſericordia, or Ca- 
Piatur, or one entered for the other; or ideo 
Concęſſ. eſt per Cur', for Cunfiderat eft, Sc. 
or for that the Increaſe of Colts after Verdict 
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and pray to withdraw: his Demurter and 10 
anend; but after the Pleadings were enter- 
ed on Record of the ſame Term, then it 


the Lan 5 . 1. which forbids: } 


_ 


in any Action or Nonſuit in Replevin * 

not entered to be at the Requeſt of the 
Party, for whom the Judgment was given; 

that the Coſts in any Judgment whatſo⸗ 8 . = 
ever are not entered to be by Conſent of he 1 
Plaintiff; and all ſuch Omiſſions; Variances; 1 
and Defects, and other Matters of like Na- — 
ture, not being againſt the Right of the TJ 
Matter of the Suit, and whereby the Iſſue nor 
Trial are altered; ſhall. be amended Where 
ſuch Judgment is deem or ſhall be em ved 8 Ab i 


by Writ of Error. 
P 3 Mas 833 3 


the rtf Cond Plias.. „ 


The Plaintiff declat e i9o bh 
cleats and the Plaintiff replies, and the Dew ol 
tendant demurs, and the Plaintiff joins in 
Hemurrer; the Queſtion was, whether the 
Plaintiff ſhould amend his Declaration? And - _ 
the true Diſtinction upon the Debate of the 
Judges at Serjeants In ſeemed to be this,, ö; 
that where there is a Demurrer, and joinder 
in Demurrer, if the Cauſe be ſtill in Paper, 

* ypon paying of Coſts, and giving the De- Pager! 15. 
fendant Liberty to alter his Plea, the Plain 

tiff may be at Liberty to amend! e | 

tie Pleading in Paper came in only inſtead _ 

of the antient Way” of :Pleading *Ore' tenus; 

and in the pleading Ore tenus the Record 

was only in Fieri; and therefore, though a 

Man had joined in Demurrer, he might 

come before that Was entered on Beck | 


could not be amended; or altered; this upon 


. e 3 


Th Ey and Pratlice. 


Judges to alter or change any of the Re- 

__ cords or Rolls of the Court; — therefore 
no Alteration can be made ina Record, un- 
leſs it be i in the ſame Term, whilft the Re- 
uppoſed to be in Fieri ; but out of 
this Rule we muſt except all Amendments 
made by Virtue of the Szature of Jeofails; 

for thoſe enable the Courts to amend at any 


Time within the Purview of n Statutes, 


| I. 8 Rep. In the King's Bench, Decla 
hes avg ay Bail-Bond- the Memorandum was "off Trinity 
6 * * 0 Term, and the wa r Was not till Wo- 


Martin ibid. vember followin : And i it was C objected, that 


Thorpe, the Plaintiff of his own Shewing had no 


| Cauſe of Action at the Time of the Action 
brought, the Plaintiff prayed to amend ; and 
ut was hens r that there was nothing to 


WW ®*Pager16. * 


to "file a new Bill as of Michaelmas: Term, 
_ which is inſtead of the original Writ, and 
to amend the Memorandum by that Bill 
In all the Statutes of Amendments . 
8 H. 6. there is an | 


nies. 


It has been a grea © Queſtion, der 


any of theſe ek e extend to the Caſe of 


de Kink, 4 3 


and in both Caſes it has been ruled, that 


theſe Statutes do not extend to the King 
for there only Iadictments, Appeals, and 


Informations on penal Statutes, are men- 
tioned: Yet becauſe the firſt Statute _ 7 | 


y; but the Court gave them Leave 


HINGES of vr Treaſon and f Felo- 
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if the Court 7 Cats 8 


ſhall be amended on the Challoage, of. of. 5 Car. 
party, in which the Kin 115. cont. 


are ſuppoſed to be made on the ſame Plat- 
form, and this Exception, only abundante 
Cautela; thus in a Que Warranto, where the 
Defendant claims a Warren, the Defendant 
preſcribes for a Warren within the Manor 

of Ridge; and the Venire was awarded from 
the Villa of Ridge, and not from the Manor 

of Ridge; and a Verdict for the Defendant; 


cauſe they. held the King was not within 

* the Statute 21 Fac. So in an Information Pager 17 
for a ſeditious Libel, the. Venire was return- | 
able 23 .Ofober, and the Diſtringas teſted 
the 24 October; that was a Diſcontinuance, Mod. Caſes 
becauſe not returned in the Preſence of the263. 


dict, che Court 5-44 not amend i it; — * 
ſuch Amendment would have been war- 
ranted by the Roll, where the  Difringas 
was well awarded; but three of the Takes: 
declared, that the Statute of Jeofails did not 
extend to the King. 

Firſt, We are now to ud the ſeveral * 
Parts of judicial Proceedings, how and where 
they are amendable, and what is Maceer of 
Form and what. of Subſtance ; by 
Statutes the general Rule is, chat 


999 
priſions of P oy Clerks and Officers of the 
Court are amendable in all Caſes; and that 
the Miſtakes and Omiſſions of the Party, 
their Counſellors; and Attornies, are ame 
able, n a9. we Statutes make the 
0 — 4 . Matter”. 


cannot be included the £ 8 Statutes! ww 27. 1 


the Court awarded a new Venire fac, be- Jos; 310% 


Party; and though the Queen had a Ver-: Lev, LY 


Eile ory. ta 8 Th 
Matter Fe F. orm or Subſtance; and this will 
appear through the whole Thread of Pro- 


| ceedings. And firſt, of this Writ, which is 


_ amendable; by 8 H. 6. Where the Writ does 
Hob. 213. not purſue the Directions given to the Curji- 
Ibid. 148. tor, it may be amended by the Inſtructions; 
as if the Inſtructions were for a Precipe, 


Leven, Thorpefrank, Generoſo, the Writ ſhall 
be amended according to the Inſtructions 


Pager 18. given to the Curſitor; ſo devifit for demiſi, 


Vacariam for Vicariam, becauſe the Inftruc- 
tions to” he" Curfitor in ock Caſes were 
85 where: there are two © Bene and 
N Writ is præcipe to them both, guod te- 
neat Conventionem; this ſhall be amended, 
becauſe the Inſtructions being againſt ſeve- 
nal, the Curfitor had not purſned them. 
Oro. Car. 74+ A Quare Impedit was rought, ad Ppreſen- 
Turner v. tend ad Ecclefiam de Wotton; this is an Er- 
Palmer. Tor in the Subſtance, the Vicarage being 
_ diſtin from the Parſonage; and though it is 
a Miſtake in the ſubſtantial Part of the 
Writ, yet becauſe the Inſtruction of the 
Curſitor was ad Vicariam,” and that it Was 


a peremp 8 er ROM! allowed i. to be | 


amend 

_ *Secondly; The Writ is amendable; if there 
be falſe Latin, or a Word that is no Latin, 

il it be only in the Form of the Writ; but 


if it be in the Subſtance it ſhall not be 
amendable: The Statute (for the Expedition 


of the Suitor) gives the Court Leave (where 


they have ſufficient Authority to proceed) to 
Free oor: e ny not to OP an Au- 
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of. the ehrt 1 common Pleas. 
thority for themſelves, by allowiny . 
ſtance of the Writ; fo if the Writ lay, © 7} 


Inaginavis ro imaginatus, Ave for Avie, ' 


this ſhall "be  amendable ; ind though in e . 


Rlackmore's Case, Bog breve for hoc breve is 2 
denied to be amended ; yet later Reſolu- *Pager1g, 


tions hold the contrary ; but the " 5 a 


Part of a Writ ſhall not be amendable; as 
in Aſſize, where. the Tefte was duodemo Die 
inſtead of duodecimo Die, the Writ was abat- 
ea, becauſe it would have been proceeding 
on a wrong Writ; for this could not have 
been pleaded in Bar to a new Aſſize, and 
che Court Would not amend it, becauſe the 
C:rrftor WAS Judge of the Day, when the 
\Vrit iſſued, and there were no Inſtructions 
te amend che Writ by Sci. fa. If Writ be 
brought againſt Executors in the Deber and 
Detinet, that ſhall not be amendable ;. be- 
cauſe the Action is miſconceived, giving the 
Court Authority to proceed againſt Execu-8 Co. 1 8. 
tors Jure proprie, when they are not ſo 
chargeable? by the Law; the Want of im 
Original is helped after Verdict, by 18 Eliz. 
4. 14. 80 is the Want of a Bill + upon che 
ile, Hob.,1 30, 14, 264, 282. Danvers's 
Vr. 357. but that Statute does not help a 
vitious Writ. ro. El. 722. Telv. 108. 1 
1 Sid. 8 Aae | 
But if the oi be tet on the 1 Saund · 317. 
Roll, as in Eje&ment, if it be Hannon © Co. SPN” 
inſtead" of attachiatus, after Verdict, if on 


Search no Original is found, ſuch Miſrecital | i 
ſhall not be erroneous; for the Statute helps _.. 1 9 
the Want of s an n Originat to all aaa as + , 


— ll K 4 F 
. s 


5 ho 


75 be K ed ; and Pridfilce 


"4 Mod. 3. dhe Bad been a good one on the File ; and 
25. 433. if there had been a good one, fuch Milte. 


28e 120. c cital would not have been erroneous; and 


if the Recital of the Original being but 


Form, it was neceſſary. after Verdict to a- 


mend the Bill. 

As to the meine Piece 1 we at conſi- 
der the ancient Practice ſoon vaniſhed, which 
was to ſummon the Defendant on the Ori- 
ginal in Debt; and on the Nox eft. inventu; 
returned, there was an Entry of the Plead- 
ings obtulit ſe, and had a new. Writ zoties 
quoties ; but the Summons giving Notice to 
the Defendatits, and cauſing Perplexity in 
the Proceſs, they took a Capias in the firit 
| Taſtance, and made their Original returnable 
the ſame Term the Defendants appeared; 
or if they took out a Special Original, they 


made the Defendant file his Warrant of At- 


torney of the ſame Term, in Which be 


really appeared: Hence they took no Notice 


of the Meſne Proceſs on the Roll, but be 

gan with the Account, that the Defendant 
was ſummoned; for though it appearcd, 
that the Sheriff has returned non of inventis 
on the Organ, which was neceſſary in or- 
der to intitle the Plaintiff to. a Capias; yet 
the Defendant having filed his Ap ce, 
as of the Term in which the Orig ginal was 


returnable, this warrants the Recital that he 


was ſummoned ; nor is this Return of non ef 
inventus to the Writ contrary to the Decla- 
ration; for the Ticfendiad” might not be 


ge 21. found 1 in the e to > which the Wiit was 
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7 a Car- bY Gibbs Plas. 9 

1d directed, yet he might have had Notice, 
e- and appeared according to the Summons. : 
id We come now to the ſecond Head, (viz.) . l 
ut The Parol, which includes the whole Plead- 9 
. ings till the Jury Proceſs iſſues ; and here . 

che Miſpriſions of the Clerks are amendable 1 
I by 8 H. 6. e. 12. and likewiſe Matters of ky 1 
h orm, though not Subſtance, by 18 EI. r. 1 
[- 14. and the ſubſequent Statute ; te Me _' - 2 
ts ing of this is, that the Gift of the Action — 
muſt be ſubſtantially alledged ; but any other 
7 Circumſtances relative to that Action, mall 
0 de ſuppoſed by the Verdict; for it was not 
n the Intention of the Statutes perfectiy to de- 
ſt troy the Allegata; for this would have 
e ruined all Proceedings in the Courts of u. 
3 tice; but the Deſign was to cure any Infuffi-  , Y' 
ciency, that was not of the Eſſence of the * _— 
— Plaintiff's Action by the Verdict. „ 
e What is Subſtance and what not, muſt 35 ff 
e determined in every ee 7 wh to its 1 
7 Nature: That ſeems. prope wy. Ef- 
t ſence of the Action, or re _ 
, Court would have no ſufficient Grounds to 
0 give K In the ſame Manner, that 
þ is, of the Effence of a Plea, where the Court 
t has ſufficient Ground to diſmiſs the Defend- 
, ant on fuch Plea _ 55 my" and here 
8 it is to be note at 2 „ 
e after a ane the Phincff tha” not dif- Pager 22. 1 
4 continue. —V 
„ If there be no ſufficient Cent © in that 0 TY = 
e which is the Giſt of the Ackion, there is no 
B Foundation for a Verdict ; for it cannot ap- 


par whether the Damages given . 5 . 23 


* Ince erate: 
" 


hs. Hiſtory Fe Practise 


1 propor ortionable to the Demand, or whe. 
ther it be extravagant and exceſſive. andi fo 
there would be no Power to attaint the Ju; 


if they gave an ill Verdict; and if no Verdict 


can be given on ſuch, improper Allegation, 
there tan be no Judgment; ſo if any Part of 


the Demand. be uncertain, and intire Da- 


mages given, it is the ſame, hecauſe that 


Part of the Ne a0 being uncertain, there 
cannot (by the former Reaſon) be any Da- 


mages given; but in the Certainty of the 
Allegation, the Court requires no more than 
the Nature of the Thing required; and 


therefore if a Contract be made in general 
Terms, you ſhall declare upon the Contract 
in the ſame Terms it was made; and. there- 


fore, a Quantum meruit for diver(a. veſtimenta 
"(8 omnia alia materialia ad. inde ſpettantia is 


good; fo where, an Action is brought. for 


Things not ſubject to Diſtinction hy Num- 
ber, Weight, : Meaſure, it has been ad- 
judged as Cumulum fieri ſpinas ſuas 2 15 ſo 
in Treſpaſs for breaking his Clo 

Beaſts, and eating his Peaſe, without ſaying 
how much, this is good, becauſe no Body 


Page 123. can number or m alure , the Peaſe, -the 


Beaſts have eat. 


So when there are RT Parts which 9 
27 compoſe an aggregate Body, there it 4s ſuf- 


ficient to mention the y and it, is not 
neceſſary to mention the ſeveral Parts; Tro- 
ver for a Ship and Sails is good, becauſe the 


ic K 


with 


Sails af to make up the Aggregate; but if | 
been, yy Sails 0 it; Wome A 0 have: | 


e hs = 1 e been 
= 54 . 10 Na LN 5 . v1 36 . 55 fs A © . 9 4 


6. 


been good. wiehiout Tpecifying the Number 
and Quality. 5 1 


But Trover for” 4 Bev with Seales and 1 
Weights i is not good for the Weights, be- 


cauſe there may be more or leſs of the 
Weights uſed with the Scales; and there- 
fore all together are uncertain as to the 
Quantities of Weight of blem. 
Where it is only by Way of Aggravation, 
and the Allegation 1s uncertain, or that Cir- 
cumſtance not proved to the Jury, yet this 
al! not arreſt the Judgment; becauſe the 


Giſt of the Action is the Thing itſelf in Dex 


mand, and the Aggravation is only the 


Manner of doing it; and though this maß 


increaſe the Damage ſomething, yet it is not 


to be out of Proportion of the Thing in De- 


mand; as if Trover be brought for a Box 


with Writings and Charters, or Veſtments, 
this is good, becauſe the Trover is for the 


Prunk, and for the Detention of the Goods 
therein, which are with-held by the Deten- 


of FE Citirt of Common Pleas. OY 


tion of the, * Trunk, but not for the Value Pa 


of the Goods; and therefore anciently they 
allowed it only for a Trunk locked, but now 
they admit it though che Trunk be not 
locked, becauſe the! bs ans is ſtill the 


ſame, 


So in Action upon the Caſe againſt ROY 5 
bor arreſting and impriſoning the Plaintiff 

without juſt Cauſe, it was alledged to be per 
 Conſpirationem inter eos habitam, and upon 
Trial two of the Defendants were found not 
Guilry ; ſo that the Conſpiracy by the Ver- 
dict was found 9 285 a ; NG 77 8 
( 1 5 


n 


. H Pory and Pradus | 


had Judgment ag ainſt the third e | 
becauſe the Gift 87 the Action was the falſe 
Impriſonment, and the e nt was only 
| W e of Aggravation. | 
The Declaration muſt likewiſe. Entain | 
ſuch certain Affirmation, as that it may be 
traverſed; for if there be no certain Arms. 
tion to make the Declaration itſelf Traverſa- 
ble, it will not be cured after a Verdict, be. 
cauſe it is a Defe& in the Subſtance, if no- 
thing be poſitively affirmed to be put in Iftuc; 
and therefore if a Declaration be Quod cun 
the Defendant aſſaulted him, and the De- 
fendant pleads Not guilty, there is nothing 
put in Iſſue, for the Pie s have Amel 
nothing; for though the Defendant be found 
Guilty on that lite, yet the Plaintiff cannot 
have Judgment, becauſe nothing is poſitive- 
IF affirmed in the Defendant 2 Alle- 
age 25. 5 but if the Plaintiff i uod cum 
the Deſendant Conceſſit ſe teneri, or quod cum 
mutuatus fuiſ non ſolvit, ot cum dini- 
fiſſet, and the Defendant Zjecit, in theſe 
Caſes there is a poſitive Charge upon the 
Defendant, andthe Quod cum being's Branch 
of the whole Period, and making one Sen- 

' tence with the latter Part of it, it is a poſitive 
Affirmation ; therefore being poſitive, it is 
© equally traverſable with the latter Part; and 
therefore a Man may plead Non ef fafun, 
Non mutuatus. Non dimiſit; becauſe though 
theſe came under the Quod cum taken toge- 
ther with the Reſt. of the Sentence, being 
2 they make ſubſtantive _—_— 1 en 


of the Court of Common Pleas, © 
f on a Demiſe the Plaintiff declares Qu ᷑ 

cum per quandam Indenturam teſftat' Exiftit 

wich, after the Verdict, becauſe there is no f 

poſitive Affirmation that there was a De- 

miſe ; and ſo he has not ſet forth a Demiſe 


Traverſe mult be of the Demiſe, and not of 
the Indenture ; but if in Covenant he de- 
clares Quod per quandam ſndenturam teftat 
Exi/tit, that the Defendant did covenant, 
this with a Profert is good, becauſe when he 

ſays the Indenture atteſts that he did cove- 
nant, this is a certain Allegation there was 
ſuch an Indenture; and the Indenture is 
only traverſable on the Iſſue nan ef fantum. 
Licet is an Affirmation for What is con- 
tained under it, as Licet ad hoc faciend ſa- 
Pius requifit” is a 8 Affirmation that 
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there was a Reque 


. 


proper Latin Words to expreſs the Cauſe of being to "gh 


/:1in Deſcription concerning ſufficient Cer- 


being a dead Language, 

Words for new invented Things, there it i: 
ſufficient to form the Word under a Latin 
Termination, and explain it by an Avplice; 
ſo when the Tal Word is Equi vocal, and 


* YN 8. 7; 


beate more Things than one, it may be 
ed down by an Alles, becauſe the rwo 


WE bee 


* 
LU A 
* 1 * 
2 : 
77 
Me k 
* 1 


in a manner that it may be traverſed, for te 


Page 26. 


The Pleadings are in the Latin Tongue; This is alter. 
that the Records may be kept for ever with- A by Stat. 5 


out changing; and therefore there muſt be mos do . 1 


Action, or a proper Periphraſis, or a properEnglith. 5 
tainties; but if there be no proper Lan 


Words to expreſs the 1 me Las... 
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iger 27. 


1 Hi ary bad Priflke 


Lan guages being of a different Genus, Here 
may not be Words in both that exactly 
anſwer each other; and therefore it may be 


often neceſſary to uſe ſuch Words as are 
vocal. ak 


But it is not folieiene to as a general 


Word with an Auglice, where there are pro- 
per Latin Subſtantives and Adj ectives to ex- 


preſs the Species; ; and the Reaſon i is, becauſe. 


the Policy of. the Law, and the Statuce of 


N Ed. 3. c. 15. required the Memorials of 


the Court, w lich are always to be preſerved, 


ſhould be in Latin; and ſuch a onceſſion | 


as this would bring all into En glifh: 

But if there be a proper [aki Word in 
"ie Declaration} and it be wrong En liſhed, 
and the Jury find Verdict ee, For the 
Plaintiff, this ſhall be good, becauſe the 
Court will intend that they give Damages, 
for the Latin Declaration, without having 
| Regard to the Engliſh. 


If the Word beutterly inſenlible, "WF in- 


tire Damages given, the Court will intend 


alter Verdict, that the Jury 5 no Damages 


for it, an inſenfible E Part 0 the * 


being as none. 
As in Caſe of Technica Wordt Alle x are 
known to the Law, and therefore they are 
not true Latin, but they are allowed in all 


 Pleadings; ſo if there be a Latin Word ſyl- 


labically miſtaken, yet if it has fo far the 
Countenance of a Lain Word that it may 
be known, it ſhall after Verdi& be good ; 

for ſuch ſyllabical Miſtakes would not tend 
T to Sue; 1 9 hat the Records, 
a 
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of the Court of Common Pleat, 
as it would to coin new Lain Words where 


there were already good ones in that Tongue e, 


— n . 


of uſing generally Words with Anglices. . 


As to Certainty, there muſt be in all Pe- 9 
clarations convenient Certaintyʒ that the Mat- 1 
ter may be ſo brought before the Jury, that 'F 
their Verdict may be given under the Peril 
// y WW 
Now the Jury may be attainted two Ways; 
Firſt, where they find contrary to Evidence, 
adh, where they find out of the Compaſs of : 
the Allegata; but to attaint them for Mag . 
contrary to Evidence js not eafy, beczuls i 
they may have Evidence of their own CR.  Þ_ 
zance of the Matter by them, or they may 1 
find upon Diſtruſt of the Witneſſes on their 
own proper Knowledge; but if they find 
upon Evidence that which the Allegata does 
not warrant as Damages greater than al- 
ledged, there it is eaſy to ſubject them to an 
Attaint, becauſe it is manifell, that what is 
ſo found is on Evidence not a 1 
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to their Iſſue; and this was the only Curb _ 
they had over the Juries; for the Judge be- . 
ing Maſter of the Alegata, and beſt knowing 
what proved the Allepata, if they did not 
follow his Direction touching the Proof, 
they were then liable to àn Attaint; and 
therefore ſince the Judges, from the Diffi- 
culty of attainting the 51 55 have granted iS, 1 
new Trials, whereby Jurors have been freed ' 
from the Fear of Attaint, they haße taken os 
greater Liberty in giving Verdicts; but ſince 
the Attaint is only diſuſed, and not taken 
away, it is neceſſary that a certain Matter 

eee „ a RG 


The. Hitory and Praflice .- 


ſhould be brought before them; and 1 

. fore f in Treſpaſs, the Quantity and Value of 
"Page 29. * the Thing demanded muſt be fo. conve- 
niently deſcribed, that if the Jury find Da- 

mae beyond fuch Quantities and Value, it 

a may, be N exceſſiye, and they ſub- 
jeck to the Attaint; And fo on ſpecial Con- 
tracts, they muſt be ſet forth ſo preciſely, 
that if Evidence be given of another Con- 

a not in the Allegations," and yet the 
Jury find for the Plantif, they may be 


A a _ TC re rs - 
Cn ee Ae tate, net pedo. | 
n et 9 R 


; fb Na to an Attaint 25 were ĩt otherwiſe, 

1 he Plaintiff had a Jury to his Turn, ang 

—_ -- ts Judge ſhould direct that the 1 7 be 
= Nonſuit, yet the Plaintif would. ſtand-the, Wl 
=_ - Trial, the Jud 12 muſt give poſitive Direc- 
85 tions to find for the Defendant; and there 


would be no Means of compelling the Jury 
to find according to the 1 of the 
Judge, if they were not under the Terror of 
an Attaint if they did otherwiſe ; fo this is 
- the only Curb 'that the Law has put in the 
Hands of the Judges to reſtrain Jurors from 
giving corrupt Verdicts. 
Hence therefore it was a neceſſary Con 
cluſion, that if Part of the Thing in 5 , 
was uncertainly ſet out, and the Jury gave 
intire Damages, it would deſtroy the Ver- 
dict, and arreſt the Judgment; becauſe that 
Part of the 5 was ſo uncertainly 
ſet out, that the Jury could not find under 
the Peril of that Attaint: As to that it could 
4 not be a good Verdict, and it cannot be ſaid 
. *P age130. that the Damages are to be applied to what 
8 is certainly demanded in the Den 
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of te Gout f Coninth ere, 


pt Evidence o every Thing iT, ark 
to ſettle the Allegations; it is not his Duty 
to diſtinguiſh the uncertain Part of the De- | 
a” from what is certain; arid to pro- 
portion the Damages I to what is alledged 
with good and prope r Certainty, for that 
were to take upon him the Buſineſs of the 
Court above, from whence the Iſſue was di- 
rected: But if there be Words made uſe of 
that are uncertain,” where' there are proper 
Latin Expreſſions to ſignify it, they Were to 5 
be taken as _ Nulitiess: and tHWefore Jes 
no Damages are to be given for 

them; for wir — hg is ſet forth, no 
Damages are preſumed to be given; and 
therefore this: 3 he Peder 
Allegation in a Declaration the Judge 
is —— to ſift or diſtinguiſh; | 
If there be any Thing vncertainly * 
ledged, and there be a Judgment by nb 
dicit, and intire Damages given, this is alfo 
bad, though the fury do. not find under 
the Penalty of an en becauſe the Alle- 
gation cannot be bad; in cafe they had gone 
to Iſſue, and good, if they had not; nor is 
it proper to truſt a Jury further on an In- 
queſt, than they would truſt them on an 
Iſſue; nor would it be eaſy to fertle how far, | 
* 2nd when they are miſtaken, where there *Pagei 31, 
was ſuch Uncertainty 4 in the Allegations; _ 

and therefore they have ſettled one uniform 
Rule, that the Judgment ſhall be arreſted, 
where intire Ws are found on x ſuch in- 
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7 E are now come to Reptignlag, | 
| and how far it is cured by Verdict; 
Surpluſage does not vitiate according to the 
Maxim, utile per inutile*non-vitiatur q there- 
fore, if ſuch gurpluſage be repugnant to what: 
was before alledged, it is void, for Con- 
tradictions cannot ſtand; and therefore what 
was redundant, and need not be put into the 
Sentence, and contradicting what was be-. 
fore, is as ift had not been put there; and 
if it had not been inſerted; the Count would 
have been good; for er Hypotheſt is a Sur- 
pluſage and the Count is good without it; as. 
2 Cro. 148. if in Trover the Plaintiff declares, cat be 
Velv. 94. Was, on Mareb 4, poſſeſſed of Goods, Ec. 
and that afterwards, ſciliret March, they 
5 came to the Defendant, Who ume 
Page 132. * them: So in Ejectment the Plaintiff declares 
on a Leaſe-miade' to him 3 May, and the De- 
endant. poſtea, ſcilicet 1 Mer, ejected; this 
was held good after Verdict; for by the 
Pes it appears, that the E Defendant com- 
mitted a. Tort on the Plaintiff Titles and 
when he ſays a repugnant Day, it is as if he 
had laid none and if no Dau be laid it 
thall OF: intended after ä that the Tor! 
= Was 
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1 the Conrt of Commit like. 


Was committed before the Action brou ght; 

for it would be very foreign, after Verdict, 

to intend that the Action was brought by the 

irit of Prophecy for a Wrong to be com- 

mitted after wards; and beſides the Jury 

could not take Conuzance of any Fact Gale 5 

ſince the Action brought, for that was Not. 8 a 
in Ir. e 
Quære, Whether this Herlarttio e. not 

right on a general Demurrer; for it would 

in that Caſe be foreign, to ſuppoſe the Tort 

to be done after the Action brought; but tje 
| Defendant may take Advantage of it, on- a 
ſpecial Demurrer, becauſe the Plaintiff has 
not formally laid the my. before the Action 
brought. . 

Nees ; The Seilicet is not was explana- 1 Saund, 163 
tory, or mere Surpluſage, but often contains 
what is neceſſary to be alledged; „„ \ 
Condition of à Bond be to ſtand to the *' ' 
Award of J. S. ſo that the Award be made 

on or before the 16 March, and no Award 

* be pleaded ; and the Plaintiff replies, that. *Pager 13 TY 
after the Making the Bond, and before the 

Action brought, ſcilicet 16 Die Martii, they 

made an Award, here the Scilicet is a direct 
Affirmation, that the Award was made with- 

in the Time limited by the Condition, and 

may therefore be traverſed. 
In Debt on Obligation che Defchdant 2 Cro, 549- Ne 
pleads Payment of '507. 14 Juni 11 Jac, ; 
according to the Condition; the Plaintiff | 
replies, quod nan foboit col. præd 14 Auguſti | 

Anno 11 ſupradie®, & eundem Diem ſolviſſe 

2 & oc, Se. the Verdict found, 
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Honbury v. 
treland. 
2 Cro. 618. 


*Page 34. 
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paid; but the Word Auguſt being Nah 


that the Defendant 20 Januarii, 17 Jac. 


nuary, and to reject the Word Mareh as fe- 


* which the Jury was not auen to 


e chere it is nat * ee by Verdid, 


-» 


The Hiſtory und Prattice 


add vu ſolvit 4 Jun, prous the 
Defendant had 070-40 the ObjeRtion here 


was, that no Iſſue was joined, becauſe they 
do not meet in the Time the Money 


Surphuſage ; for when he ala uod non ſolvit 
pred” 14 Die, it is a ſufficient Traverl With- 
— che ert Auguſt, and Auguſt is plainly 
repugnant to the Word pred', for pred' re- 
fers it to June, and ſuch Surpluſage being a 
Repugnancy to what was before material, 
was idle and void. 

The Bill was found 18 Jag. ſetting forth 


beat the Plaintiff's Servant, per quod the 
Plaintiff Servitium magnum Ti pos feilicet 
prediff 20 Martii 17 ſupragitt uſque iden 
Marti extung prox FAY peraigit; on 2 
nibil dicit a Writ o Inquiry was awarded ; 
and 101. Damages; the Defendant has Judg- 
ment, becauſe the Gift of the Action being 
for the Loſs of the Service, is not ex Nee 
 ſitate Rei relative to the Battery ; and 
Plaintiff having laid a different Month from 
the Battery, there is nothing in the Record 
to determine the Court © the 20th of J. 


pugnant ; and if the Loſs of the Service 
ſtands on the Month of -March, 17 March 
following, it takes three Months of the Time 
elapſed after the Time of the Action brouglit, 


give Damages. 


If there be a Repugnaney in any Point 


unleſs 


- 


Ld 


ea, Plas. 
unleſs the Verdict appears to have been given 
on a different Part of the Declaration ; as if 


much Rent due as he declares for; it is plain 


he may releaſe the repughant Part of his De- 
mand after general Demurrer; beeauſe the 
Defendant having anſwered to the Whole, 
fo that there is no Difcontinunnoe, the Plain- 
riff may diſcharge any Part of it, arid che 


Jury (ut »idetur) may find the Part that is 
right, as the Plaintiff diſcharges what is 


wrong: But if a Man makes ſeveral De- 


mands in one Declaration, and in the #0to ſe 


attingunt miſcaſts the whole 8um, and makes 


it more than what is contained in the ſeveral Page 133. 


Articles demanded, this ſhall not vitiate, 
becauſe the Caſting up one Total is mere 
Surpluſage; and that Total not agreeing 
with the Parts, ſuch diſagreeing Surplufage 
cannot hurt; for it is plainly the Miſtake 
of the Clerk in not computing the Demand 
right, and not of the Party in ſhewing any 
particulet Demand other wiſe than he ought. 
But if a Man bring a Plaint in an inferiot 


Court, and the Declaration ſets forth parti- 


cular Demands, which over-run the Sum 


mentioned in ſuch Plaint, though never ſo 


little, and the Jury give a Verdict according 
to the Sums in the Peclaration, this is erro- 
neous; for the Plaint in an inferior Court is 
in Nature of a Writ, and is the Original and 
Foundation of the whole Proceedings; and 
if the Declaration, Verdict, or Judgment, 
are for more chan is <contained in the Writ or 
8 e given 
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The H. Hiſtory 1 Proflice. 


given the Court by ſuch Writ or Plaint; and 

if it be beyond it never ſo little, by the ſame 

* Reaſon they might go to larger Sums in In- 
finitum; and then the Writ or Plaint could 

be no Direction for the future Proceedings 

of the Court. 

But if the Plaintiff. remits ſuch Overplus 

- deviated for, and given by the Jury before 

Judgment, it ſeems no Error; becauſe Judg- 

reger 36, * ment woulg be * econius to the Writ 
or Plaint, 

If an Acceptance of Rent of: an Aer 
be pleaded, quod receperunt & agceptaveruut 
„ r Ge J. V. redditum ſicut fertur ſuperius 
| e (viz) ſex Denarios de Redditu 
pred ; this is repugnant, becauſe it is in a 
Point perfectly material, and it is repug- 
nantly pleaded, becauſe it is ſaying he re- 
ceived the whole Rent, and yet receiyed but 
Part, which is in Subſtance a different Thing, 
and the /ex Denarios i is no Surpluſage, be. 
cauſe it is the certain Sum that is alledged 
to be accepted; and therefore the Reiſs 
nance is not in the Form only, 
5 H.7.27, But if the Replication be repugnant to the 
Cro Jac. 264 Declaration, it makes the Declaration bad, 
1 Saund. 116. becauſe the ſubſequent Pleading falſiſies the 
Declaration; as 5f a Man declares on a Bond 
made 1 Martii, and the Defendant pleads a 
Releaſe 2 Martii ; this falſifies the Declara- 
tion, becauſe it could not be made. the firſt, 

So if the Rejoinder falſifies the Bar, the Bar 

is vitious, and a Verdict doth not help what 
is Matter of Subſtance, but the Matter of 
. Form only. Matter of Subſtance is beter 


13 


of the. Court. e Common. Pleas. 
js eſſential to the Gift, of the Action; for le, 


to ſupply any Thing that is eſſential to the 


not help that, which was never put in the 
Iſſue; - the Action may be ill founded; 
notwithſtanding that Verdict, if ſomething 


was not put in Iſſue; but if the Verdict be 
upon a Matter collateral to the Plaintiff's 
Action, and all the Eſſentials to the Action 


be taken, becauſe, when the Cauſe is tried, 
the whole Weight of it is put on the Point 


the Statutes, that the Verdict ſhould deter- 


ſuch collateral Matters ſhould not turn to the 


when they have put the Streſs of the Con- 


be brought for Chaſing the Plaintiff's Beaſts, 
the Defendant ſays the Place where, Sc. is 


Replication preſeribes for Common pro mag- 
ns Averiis in the Place where, Levant and 
Couchant in Dale, and does not ſhew they 


vant and Couchant in Dale; yet if the Pre- 


the Plaintiff, he ſhall- have Judgment; be- 
2 Cauſe 


E 


was not the Intent of the Statute of Jeofails 


eſſential to maintain the Plaintiff's Action 


are well alledged, there no Advantage can 


in Iſſue; and where the Parties had been at 
the Expence of a Trial, it was the Intent of 


Diſadvantage of any of the Parties ;\ for the 
Benefit of ſuch collateral Matters is waived, 


troverſy on the Point in Iffue; as if Treſpaſs s 


were. magy Averia, or that they were Le- 


Action that is not put in Iſſue; becauſe if it 
had been put in Iſſue, it might haye been | 
* found againſt the Plaintiff, and aVerdict will Page! . 


* 


mine the Cauſe, and the wrong Pleading of ; 


"3 


aund. 226. 


is Frank Tenement; the Plaintiff in his 


ſcription be in Iſſue, and that be found for 


AT, 


_ $3 wy ao | 
oo cauſe the Iſſue being on the Right of Com. 
Page 138.“ mon, which is collateral to the Injury done 

by the Beaſts, and the Right being found for 
the Plaintiff, the Defendant has waved all 

other Benefit he might have taken of the 
Replication by a Demurrer; and therefore 
by the Statutes hinder him from taking any 

Co. El. 458. Benefit after Verdict; for the Defendant by 

12 his Iſſue confeſſes the Injury in Chaſing the 
Beaſts, if there be no Right of Common, 
and waves the Advantage he might have 
taken on Demurrer, for the Plaintiff's not 
Poſt. 141, 2. bringing himſelf within the Preſeription of 
what was eſſential, to ſhew an Injury in 
Chaſing the Beaſts. So in Aſumpſit by 
Jobn Thomas Executor of Archibald Juyce 
againſt Willoughby, for a Promiſe to the 
Teſtator, that in Conſideration that the 
Pro Jac. 587, Teſtator would deliver to him on Requeſt 
40l. to repay him at ſuch a Day, and the 
Declaration was Quod idem Archibald dicit in 

Facto quod ipſe idem Arch delivered him the 

401. on Non aſſumꝑpſit, and a Verdict for the 

Plaintiff, the Judgment was arreſted, becauſe 

there is no Averment that the Money was 


delivered, the Delivery of the Money being 


the Conſideration of the Promiſe, which was 
5 the Giſt of the A 8 
ZBulſt. 173. But if any Thing eſſential to the Plaintiff's 
95 Actio not ſet forth, there, though the 
Verdict be found for him, he cannot have 

0 e ; becauſe, if the eſſential Part of 
Page 139. the Declaration is not put in Iſſue, the Ver- 
_* *" dit can have no Relation to it; and I it had 
been put in Iſſue, it might have been mow 


of the Court of Common Pleas. 
falſe ; and ſuch Matter, as is the Foundation | 
of the Action, not being alledged, there is 
no Ground for the Judgment; as if an Action 
of Treſpaſs be brought by a Maſter for the 
Aſſaulting and Beating his Servant, and 
does not ſay, per quod Servitium an, this is 
ill after Verdict, 
2 is eſſential to thi Gift of the 
| and cannot be cured by a Verdict, 
are a ſubſtantial Facts as muſt be laid in 
proper Time and Place, ſo that the De- 
5 may traverſe them diſtinctly if he 
leaſes; for as he may traverſe the Whole, 
Fo he may traverſe each ſubſtantial Part, in 
order to put the Weight of the Cauſe up- 
on any Thing, that will put an End to 
it: And this is allowed, that the Jury may 
be more eaſily attainted of falſe Verdict; 
but ſuch Parts of a Declaratiqn, as cannot 
make à Subſtantive Iſſue, ſhall be intended 
after Verdict, becauſe they are Matter of 
Form only, which the Statute deſigned to 
cure; and therefore, if the Plaintiff declares, 
that the Nefendant promiſed, if the Plaintiff 
married his Daughter at his Requeſt, that 
he would give him 101. and alledges in Fact 
that he d n marry her, but does not alledge 
any Requeſt, this is good after a Verdict; 
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which the Promiſe was conceived, and not an 

eſſential Part of the Promiſe to be proved to 

be precedent ta the Marriage; for the Fa- 

ther, unleſs he had defired the Match, had 

never made the Promiſe; and therefore fe- 

* * Materiam, it I Be 
| nn Bip" 


* becaufe the Requeſt is only a Form in "Pager 40. | 


W 1 


. The Hiflory and Pravliie V. 
ſuppoſed, to be the Intention of: dhe Parties 


that a previous Requeſt ſnould be neceſſary, 2 
pr age therefore ſhall be nen alter Ver- pf 
Katt 231 Fo Bt 

Cto. El, 778; As. che Plaintiff” 8 dich muff Sos: All 10 
. | Eſſentials neceſſary to maintain it, ſo the 11 
| Defendant's Bar muſt be eſſentially" good; - fo 
and if the Gift of the Bar: be bad, it 'can- * 
not be cured by a Verdict fqund far the De. f 
fendant; but if it had been found for the d 
Plaintiff, he ſhall have Judgment, either for Y 
the Badneſs or Falſchood of the Bar; but if B 
it be bad only in Form, a Verdict will cure 1 
it; and if — Giſt be traverſed, all collateral t 

Circumſtances will be admitted alter Ver- 


dict. 

2 Cro. 377. Thus in Acion of Debt on ; fone! Bill, 
Wingfield v. and the Defendant pleads Payment without 
Bell. an Acquittance, and it is found for the De- 
fendant, yet he ſhall not have Judgment, 

becauſe the Giſt of the Plea is bad, ſince the 
Obligation 1 is in Force until diſſolved ebdem 
Cro. Wl. 778. Ligamine quo Ligatur, and the Acquittance 
under the Seal 5 the Plaintiff is the Giſt of 
„ the Bar; but if it be found for the Plaintiff, 
page 41. he mall have Judgment, becauſe the Bar 
I was not only bad 1n Subſtance, but. found 
= falſe, ſo that his Declaration Wade unim- s 
peachec. 1 
BE 2 Ceo, 435. But eth Bar be 1 924 in ert 'L 
Holmes & Verdict will ſupply it; as if in Debt on a 
Brockett. Bond conditioned for the Payment of 1004. 
| 25 Junii prox', and the Defendant, pleads, 
Payment on the 20 June, and it 1s:accords | 
ing to the Condition found chat he did -4 
: 20 * 
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of tbe Court of Common Pleas. 

201; though this Bar be bad in Form, be- 

cauſe it does not follow the Condition, the 

plaintiff might have taken Advantage of it 

ecial Demurrer, yet the Verdict having 

Gun Payment before the Day, that in Law 7 
is Payment at the Day, and the Subſtance is 

found: But where the Giſt of the Bar is 

good, though ſome of the collateral Circum- 
| ſtances are omitted, which the Plaintiff, by 

demurring ſpecially- might have taken Ad- 

vantage of, yet if they go to Iſſue on the 

Bar, and that be found for the Deferidant, > 
the Verdict will eure this Omiſſion, becauſe 

the collateral Matters are admitted and wav-' 

0 going to Iſſue on the Gift of ok | 


As in T wy afs 177 & Minis: the: Hifend- 
ant juſtifies, fer that he had Common for all due 138. 
his Beaſts Levant and Couchant in the Place, - 7 > 
Sc. by Preſcription, and put in the ſaid 
Cattle ut eand' Commun', Cc. there Iſſue 1 44. 
was on the Preſeription, and found for the Sr naar 
Pefendant: Exception was taken that he Pagel 42. 
did not aver that the Beaſts were Levant and 
Couchant; but this after Verdict was in- 
tended ; for the Giſt of the Bar is the Right 
to burthen the Plaintiff's Soil; and when — Fes 
Plaintiff takes Iſſue on that, and controvertt?2? 
that Right, he admits there was not any 
Treſpaſs, in caſe that the Defendant had 
fuck a Right; he likewiſe admits that the 
Defendant has brought himſelf within that 
Right, becauſe it would have been Nugato- 
ry to have denied that Right of Preſcription, 
which if1 it had been found, the ri had / 


TOLD mot 


| *Pagerag. 


Rol 198. 
Hob. 264. 
10 H. 7. by, 
- . Cro El. 2 
Lit. rep. "m 
Hob. 184. 
Latch 86. 


3 te . and Practice 
not brought himſelf within it; and therefor 


the Traverſe of ſuch Giſt of the Bar is 3 


Waiver, and Admiſtriee 97 — led 
Cee. 1 ot TIN 


. - 
* * 3 * 
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0 b A p. XII. 
Th Manner s . : Fe e 8 


AVING thus coalidered/ wha, 1 
Matter of Form, and what is Sub⸗ 
ance in the Pleadings 
We come in the next Place to gong 
how the Amendments may be made through 
every Part of the Record; and here we may 
obſerve, that the Court during the ſame. 
Term may amend any Part 8 the Roll, 
becauſe it is yet in fieri, and ſuch Amend- 
ments might be made at Common Law, 
without the Aid of any of the Statutes. - 
After the firſt Term you may amend lor 5 


Imparlance Roll by the Office Paper Book, 


becauſe that is Inſtructions to the Prothono- | 
| tary to enter up the Imparlance Roll; and 
therefore that is equally amendable as the 
Original is by the Inſtructions given the Cur- 
ſitor; but this is done on the Oath of the 
Defendant's Attorney, as in Blackmore's Caſe 
to amend the Writ, Chamberlain s Caſe; 
Oath muſt be made that the Pa r Book Has 


not been altered ſince the Defendant's At- 2 


torney has put his Hand to it, which he 


YO” does when he Joins M Iſſue or De- 5 


murrer; 


1 


of the; out 


murrer; and this Amendment ſeems to be 


reaſonable, becauſe the D 1 :ndant has Dot. E 
miſled or deceived,. 
In the King's Bench thi will amend. both 
che Bill and the Roll of the Office Paper 


Book, becauſe this is Inſtruction for making . 


them bath, but. they cannot. amend from 


any other Paper Book, becauſe fuch Book. is 


not iN left in the Office to makes, 
both the Roll and the Bill. 

But where, there is no Office Book, as 
where 155 eneral Iſſue is pleaded, it hems... 
they Wo amend either the Bill or the 
Rol, by the Declaration of which they gave 
* the Defendant a. Copy, becauſe ſuch De- 


of the Office to enter. 


If the Bill on the File be with Blanks, or 
the Imparlange Roll be with Blanks for 
Dates or Quantities, yet it may be. amended 
by the Paper Book, by the Clerks them 

ſelyes, till a Rrcordatar be entered on the 

Verdict returned on the Mi prius Roll; but 

after ſuch; Recordatur it can only be amended. 

by the Court, for the Roll 1 the Pro- Worthey? s 
thonotary to be made up according to the Caſe Lit. 
Paper Book, till the Recordatur of the Ver- Py: war nge 
164. 
quo, then the Court is fu ppoſed to take 
Conuzance of it in what Manner it then 
was; and if Clerks might afterwards alter 


dick be A F but if after the Recordatur 
be entered it is e on the Roll in Statu 


the Roll after Entry of the Verdict, th 


might amend it in the Verdict, which is in 
the NM * prius Roll, and which was ſcttled 


„ ts To by 


Page 144. 
claration is the only Inſtruction to the Clerk 1 


end 


7 | | 2 : | | 
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- by the Judge of NM prius, and cannot be 
Altered Fan Rule of Court. 

"Sail. as pen Roll cannot be amended 
8 N 5 by the original Writ, becauſe the original 
Hob. 251. Writ is the Authority on which the Court 


proceeds, which the Plaintiff muſt proſe- 


cute; for otherwiſe, he does not Nocte in 

that Cauſe: If the Count varies in Form, + 

Jon. 3044 the Defendant may plead it in Abatement, | 
+ Cro, El. TIN for he has abated his own Writ 5 Proſe. 
8 *P, Jar. 654.01 cuting it in a different Manner; but if it 
Page 145. varies in Subſtance, the Defendant may 
move it in Arteſt of Judgment, becauſe he 


has no Authority to proceed, hayin ing, p proſe- 


cuted a different Matter from that Which the 
Writ has given Authority to the "Court, 0 
take Cognizance of. 

Cro. Jac, 92. The Imparlance Roll cannot bb ended 
415. by the Plea Roll, or Nj/ prius Roll; for the 
Lit. rep. 72. Imparlance Roll is the . Declaration, 


aq nerd. AY and the Plea Roll is no more than à Recital 


of the Imparlance Roll ; and. therefore it be- 


| gins with an Alias prout patet, and it is no 
0 more than the Count of the ſecond Term, 
| to which the Defendant pleaded" Ore tent; 


and the Miß prius Roll is but a Tranſcript of 


the Plea Roll, to "carry the 1 85 into the 


Country. 
Roll's Ab. But if a Dectivadir be 2 T% "oy 
159. he . by che Name of R. B. ut "Bay 


| F 8 


. — 
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4 Compare the Reafoning | here adduced with 0, 


We in Page 89. 
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fla ba of cn Fr 
the right Name J. Bu! this us no mater 
by becauſe it is only a Contiſſuanee from 
one Term dd angther; and by: pleading ron 


the ri ght Name, he acknowledged he 1 wn 


arled "tho aan: Name onefgns tf off. . 
The Plea Roll may be amended by 0 td 
Imparlatge Roll, becalifs it is but a Resital Lit. rep. 22. 


of the Iniparlahev alt dad et e che N rg 


rius Roll; hich is but a Tranſeript een * 
Phe Plea Roll; If the Pla 284. 204. 


aintiff or Defendant Cro. E 

be well named in the 8 of the Re- | 
cord, but-afterwards-be mikaben, andthe P ager46, . 

Name is dem Jaugus, iis ſhall be amended, : 

becauſe that is Hut a Miſtäke n Syllables | dy 

the apparent Vitium feri deri, Which it LY 

the Intent of the Statute t9/amend. : 
If there be a Miſtake. in che Attorney's M Moor 711, 

Name; it may be amended by the Warrant 2 * 


— Attorney which! being plecedent will yo, 38. 


d the! Court Will take Hughes v. 


Notice hatt it is the fame Artorney that ap Fhilir̃e. 
peared; but if the Name of a Stranger be Cro. Jac. 15; = 


put into the Plea chis will be Error, for it 


cannot then appear to the Court the ame ; 


Man that appeared did plead and then there 
was no Plea pleaded; and ſo if the Defend-: 
ant's Name be miſtaken in the putting in his 


Plea, as in aff Hudita guerelu, the Plaintiff. 
ſurmiſes that he entered into a Stat. of 300. 
to the Defendant for the Payment of you. "T4 
per Ann.” fo 
Stranger; i* the Defendant comes and pre- 
teßand, & pro pl ito id, Fohan. Bub in 
ſtead of the Defendant; ahh. is erroneous, Cro. El. 94. 


r fix Years, to Jobn Buſb a 


decauſe 1 ic does not W the Court but 
C1. my VVV 


* 


the Hiſtory and Bode: 


| that the Plea was put in by the "IM to 
1 whom the Payment was to be made, and 
not the Defendant; but if che Plea had been 
x that the pred” Plaintiff ven e diciry inſtead 

| of the Defendant, this will be conſtrued to 

| OT and 25 but the Miſpriſion of the Clerks; for it is 
U e 5 OE arent that the Plaintiff could not-be the 

Page147. © Defendant, In it ſnall be ſuppoſed to be 
pie in by him a cared, fince!there | is 

"ou BOY 1 woah, Perſon. n 41 : 16.0% $54 8 >; 
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(FE corne now to The. folnink of if ſues; 
- here: we! mult .ob{erye,.. that 


3 wee ithe de Da i 1 55 
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An infornial ine is 1 it is not OE 
verſed in a right Manner. 

N Verdilt-aaniion help. an immaterial 1 
ſue;: becauſe what is alledged in the Plead- 
ings is not put in the Iſſue, pr if it 15 is 


- Verdict i is no good! x ande the Judg- 
. ment. n 
i ans is « material. in the Pleadings be not 

pur: in the Iſſue, it is not made; neceſlary-to' 

proved on that Trial, and Will nor in all. 
C.oales be à Foundation for the Judgment ſor 


Point 


41 S+ 4 


n 


. between the Parties, and ſo the 


e | the Courts! in theſe Caſes are] eee | 


* 


of ile Court a th Cale Pleas. 


Point th ought to go to Iſſue, ſo that it be 
a legal Ch e by the Plaintiff, bene | 
by the De Se) ſince it is the Province *Paget 48. 


of the Judges to ſettle the Matters of | «to by 

and the Jury the Matters of Fact. 

If the Plaintiff declares on a Promiſe bo pn 66 
find the Plaintiff his Wife and two Ser- 2 
vants, with Meat and Drink for three Tears, 

on Requeſt; the Defendant pleads that he 

promi to find che Plaintiff and his Wife, 

with Meat and Drink, Gr. abſhur boc, that 

he did promiſe to find; Sr. the Plaintiff re- 

plies, the Defendant did Fenin ee find for 

three Vears next following, & be Petit, 

Sc. and Verditt for the jaintiff, yet he 

ſhall not have Judgment, becauſe the Pro- 

miſe in the Declaration is laid to be on Re- 

queſt, which Promiſe is traverſed in the ſame 
manner; the Plaintiff in his Replication al- 

ledges to promiſe next after he Was married, 

which is not the ſame the Defendant tra- 


verſed, een 5 1 q 


rraverſed | in Bar, 4:7 6 

So in Treſpaſs, the Deſendant pleads an 1Rol rep. 9b. 
Aw ha of the Plaintiff and 7. S. f 
the one Part, and the Defendant on he other 

Part, and Plaintiff replies Quad non haberur 
tali: Onda between Plaintiff and De- 


fendant as all , and on Iflue joined. 
Verdict for the Phaititiff 5 yet he Wall not 


| bane Judginent, becauſe the -Plaintiff does 
; | the ſame Concord that is ſet out 
— im Nn Defendant's Bar, but puts another 
Concord in Iſſue not alledged in the De- b. 
feadant's Bar between the Plainiff and De- 

R me IL. 5 fendant 


$4.70 I* M backths be ſaid in this Caſe that either may 


be Hiſtary and Practise 
fendant only, and the Court cannot be ccr- 
tain which is proved on the Trial; and tho 


Action, yet only one Thing is to be 
"Dit in Iſſue; Ind if it mould be otherwiſe, 
+5,.602.] » cthere:would be no Correſpondence between 
 Cro, Jas 555. the Prabata and the Allegutu: So in Debt 
on Bond, conditioned for the Payment of 
_ »JFog.: the- Defendant pleads Payment of 
100 J. ſecundum formam & eſſectum conditio- 
nis, the Plaintiff replies non ſalvit pra 1051. 
and Verdict quod non ſulvit the ſaid i050. 
this is an omnes Iſſue not aided, for the 
Plaintiff has not traverſed the ſame Payment 
chat is in the Defendant's Ple. 
S8o in Debt on Bond, conditioned for the 
| P mend of 60“. on the A3 th of June, the 
Defendant pleads e on the a0th of 
June, ſecundum forman & efſentum conditzonis, 
and Iſſue is joined, and the Verdict finds 
Quo non Jobs 601. at the 20th;;; the Plain- 
ttf ſhall not haye Judgment; for the Iſſue is 
; debors the Matter of the Condition, and ſo 
eh $43, void, and it might have been paid the A ;th, 
3 44. though it was not paid the 2othz ſo it does 
not appear that the Condition was broke; 
but . the Iſſue is deciſive between the 
Parties, though it be not ſo apt, yet this ſhall 
be cured after a Verdict; as in Replevin, the 
*Pager $0. 2 Defehdair Aavows. that Ellen Enderhky wis 
ſeized in Fee, and took Figot to Huſband, 
and had by him Thomns that Ellen and that 
Thomas granted a Rent- Charge, for Which 
be diſtrains; the Plaintiff replies, that ole 
Fi 0 7 "_ (clzed'1 in Cha gave the * 


of” the Court of ( Common Pleas. 3 
7. Enderby in Tail, who had, Iſſue Ellen; = 
that J. Enderby died, and Ellen entered be- = 
ing ſeized in Tail, took Piget to Huſband, FN. 
and had Ifſue Thomas who is dead, ho: 8 
granted, Sc. abſque hoc, quod Ellen was ſeized 
in Fee, though this was an informal Iſfue; 
for the Plaintiff ought to have traverſed that 
Thomas the Grantor was ſeized in Fee; yet 
it is a deciſive Iſſue; for ĩt is allowed on both 
Sides, that Thomas Was in by. Deſcent from, 
Ellen, and if Ellen was ſeized" in Fee, Tb. 
mas was too, and conſequently had good 
Right to make the Grant. 
If an Iſſue be on a Point that is impoſſible . 4x3 a1 
in the Subſtance and Nature of the Thing, 
it is not cured by; the Verdict; but if. it be 
only impoſſible in the Manner and Form of 
it, a Verdict will cure; for where the Sub- 
ſtance is impoſſible no Verdict can cure it, 
becauſe it cannot make that true which can- 
not poſſibly be; but Where it is only impoſ- 
ſible in the Manner of it, the Thing which 
is poſſible may be found to be or not, and * 
the Manner which is impoſſible totally re:. 
jected: Thus if an Action of Aſſault and 
Battery be brought, and the Defendant Page 181. 
juſtifies by conveying to himſelf an Eſtate by OT: 
Copy of Parcel of the Mayor of C. whereof 
D. is ſeized, and that the Plaintiff came 
upon it, and that he laid his Hands molliter ; 
the Plaintiff replies and conveys to himſelf 
an Eſtate by Copy of another Parcel of the 
| Manor, and that D. Lord of the Manor had 
for himſelf * Ten ants a "A over De- 
"Js 1 end- 2 


— . 


| Cee. Car, 25. ' 


2 e H bor and: Pradtice \. 


8 s Piece of Land; Iſue 1s Joined, and 
Verdict for the Plaintift. 

4 Co. 31. 1 This is a void Preſcription; a Capyholder 
being originally but a Tenant at Will, could 
not preſcribe at Will, but in the N of 


the Lord; for an Eaſement in the Manor he 


Hob. 112, Eould not preſcribe in the Lord's Name, but 
Moor 869. 
laid here by way of Preſeription, is in its 
own Nature void, and the Verdict could not 
make that, which was repugnant in the Na- 
ture of the Thing, to be true 2 falſe 
by Conſequence could not help it. 
But in Debt on a Bond con ioned for the 
7%. . Payment of 100 J. on 31ſt of September, and 
r pleads Payment at the Day, and 


. it is found againſt him, the Plantiff ſhall 
E . 900 have Judgment, becauſe the Payment is 


what is material, and the Day is impoſſible, 


and altogether idle and N for not being 


paid before the End of that Month the Obli- 
gation is abſolute. * : 


page 152. 
1 Sid. 341. the Replication be put i in Iſſue, though it be 
42- Barton informally, yet it 1s cured by a Verdict; as 
mn, if an Aſumpſit be for Wares fold, and che 
Defendant pleads Nonage, and the Plaintiff 
Hob- 114, replies they were for Neceſſaries, & hoc petit 


uod inquiratur per Patriam, & pra De- 
fenden ſays the like, this Iſſue is informal 

becauſe the Plaintiff ought not to have cloſed 

the Iſſue, but averred his Aſſertion that they 
were for Neceſſaries which the Defendant 
might have denied; yet ſince the Matter of 
his Replication be = in iſſue, vix. Whe- 


* 


U 
1 


muſt lay it by Cuſtom, as the Lex loci being 


44 


* gBut where the Subſtance; of the Bar, and | 


1 


of rhe- bert of. Commer Pleas. 


ther they were Neceſſaties or not, the De- 
fendant has "waived all Objections to the 
Form, and by ſuch a Waiver it appears, that 
he is not any wiſe injured by not rejoining, 
and it being found that they were Neceſſa- 
ries, the Plaintiff ought to prevail. [i 
So in Debt on a Bond conditioned for the Cro. Car, 
Payment of 8 J. on a certain Day, and De- 0 3 - 
fendant pleads Payment on the Day in the Taylor. 
Condition, & de hoe ponit ſe ſuper Patriam, 
_ & pred' the Plaintiff, and found for the 
Plaintiff; here the Defendant has, cloſed the 
Iſſue on the Plaintiff by the hoc ponit /e ſuper 
Patriam, yet the Defendant cannot take Ad- 
vantage of the Informality of his own Plea, ” 
and it is waived on both Sides, when they Pi 
to Iſſue on the Subſtance of it. . 
But if in Treſpaſs the Defendaz pleads 2 "Pager 53. 
ſp ecial Juſtification, and the Plaintiff replies, 1 Sid 4; 
t Injuria ſua propria, there though hs II. Oro. Cor. 599. 
ſue is found for the Plaintiff, yet it is wrong . 
after Verdict, becauſe the Injuria ſua propria 
does no more than affirm the Declaration, 
and does not confeſs or deny the Bar; and 
therefore the Giſt of the Bar is not put in 
Iſſue at all, but rather ſtands confeſſed by 
the Replication, fince the Cauſe is not tra- 
verſed ; for ſaying it was de Injuria ſua pro- 
pria, is not more than ſaying, that notwith- 
ſtanding the Cauſe mentioned in the Bar, the 
Defendant committed the Injury, which, the | 
Bar being a ſufficient Excuſe to, cannot be: 
but it does not in the wa pur _ Bar in 


Ive, . 
WOT 75 1 


So £ 
— 


eee, CIR 


— 


Thi Hi and! Pratlite v 


1 -If che Iſſue be joined on Negative prep- 
= © nant, that is an Iſſue that, rather ſuppoſes an 
I Affirmative, than the contrary, thqugh it is 
bad on the Demurfer (becauſe the Plea, Gc. 
is not a certain Affirmation or Negative of 
any ſingle Point in Queſtion) yet after Ver- 
dict, this being only an, Error in Phraſe ſhall 

be good; as if an Action gf Treſpaſs be 
brought for entering into his Houſe, the De- 
fendant pleads the Daughter licenſed him to 
enter, by which he entered; the Plaintiff 
replies, quod non intrauit per Licentiam ſuam 
though this Replication be a Negative Preg- 

nant, yet it will be good after Verdict. 

Pager 54. 80 if it be an Affirmative pregnant of a 
2 Cro. 312. Negatives as if in Debt for. Rent on a Leaſe, 
Gill & Glaſs, the Defendant pleads, quod guerens nibil ba- 
buit in r g x Tempore Dimuſſo Ons 5. and 
the Plaintiff replies,.,qu0d';babwit , in Tent: 
' ments, 8 wing what Eſtate, though 
this had been bad on a Demurrer ; becauſe 
by not ſhewing what Eſtate he had, it is 
pregnant of this Negative, that he had not 
ſuch an Eſtate by which he had Power to 
I Sid 444. demiſe, nor that he had not ſuch * Eſtate 
_ 1 Yent. 70. as RE\cauld demiſe. -. | 
32 628. So in an Action of A Battery, 
Pi. the Defendant pleads, that the Plaintiff neg- 
lected his Service, per quod moderate caſtiga- 
dit: the Plaintiff replies, guod non moderate 
- caſtigavit; and the Iſſue was faund for the 
Plaintiff; for though this be an informal 
Traverſe and bad on Demurrer, beit g rather 
2 Traverſe of the Chaſtiſement than of e 

moderate Manner of doing it; and the right 


Traverſe 
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of the; Court 1 Common Pha. 


Traverſe ſhould have been de Injuria ſua, 
propria ue tals Cauſa; yet after Verdict 

4 18 8 the Jury have e | 

that . did beat him immoderatelyx.ſQ. 
In an Action of Debt, if Not gui In be-Noy 56. 

pleaded; and there be a Verdict for the Plain- C:0. El. 7 

tiff, it mall be aided by the Statute, becauſe, % 

being an ill Plea and a falſe one, the Plain- 

tiff ad to have his Judgment, both for 
che Badneſs and for the Falſehood; but if 

_ * the Verdict was for the Defendant, yet the Pager 55. 

Plaintiff, ſhould have Judgment, yeoweſe * SEN 

Deed is not anſwered by the Bar. 

So in an Action of Covenant, that 0. was 1 Sid. 289. a 

ſeized in Fee, and aſſigns for Breach, that 

C was not ſeized in Fee, and fic. infregit 

Conventionem, the Defendant pleads non in- 

fregit Conventionem, though in Covenant the 

Defendant ought to traverſe either the Deed 

or the Breach, and both cannot be involved 

in non infregit Conventionen, becauſe the Giſt 

of the Action lies on the Deed, which muſt 

be traverſed by itſelf ;- yet when the Defend- 

ant pleads a bad Plea, which is found againſt 

him, the Plaintiff may have Judgment either 

for the Inſufficiency. or Falſity of the Plea. 

If ,a Defendant pleads to Part, and ſays Aue. 

nothing to the other Part, and the Plaintiff 

replies to ſuch Plea, without taking Judg- Poſt 1 32. 

ment for Part of the Plea not anſwered toz 

this is a Diſcontinuance, becauſe he does not 

= follow his intire Demand in the Court; but 

ſuch Diſcontinuance is cured by the Verdict, 

== becauſe it was the Intent of the Statute, that * 


U 


n they Gſgended. to Ws they ſhould © BS 
Waive 


» Thi Hiſtory and Pratt 


waive all Objections of this Nature; "I both 
Parties by ieſtetding to Iſſue ſuppoſed F 
Cauſe in Court; and therefore they ſhould 

8 not afterwards make any Objections, that the 
Cauſe was out of Court before Trial. 

"Pager 5 6. gut if the Verdict itſelf made a Diſconti. 
3 Lev. 55 nuance, and found Part of the Declaration, 
8 and nothing to the other Part, this is a Dif. 
* continuance not cured by the Statute; be- 
e cauſe the Intent of the Iſſue is, that the 
whole Event of the Matter in Iſſue ſhall be 
determined; and the c 1 to Part, doth 
not anſwer to the Precept of the Court, nor 
to the Deſign of the Iſſue, which is to de- 
termine the whole Cauſe, that ſo it may be 
a Bar to any other Action. So that Tack 
imperfect Verdict ought not to be received 
by the Judge of Nif prius, it not anſwering 
ccc the Iſſue; and if it be received, it ought 
not to be entered of Record; and if it be, it 
18 erroneous, becauſe the. whole Matter i in 
Iſſue is not anſwered, and a Ven fac de 
Novo ought to be awarded, ſo that the whole 
Matter in Iſſue may de determined in that 
Action, and this is not aided by the Statute, 

which did not intend to help EmperfbRion 
of the Verdict, which is ſtill deſigned to 
make an intire End of the Iſſue; hut it helps 

ö the Diſcontinuance before the Verdict, be- 
cauſe the Verdict is by the Statute a Foun- 
dation for the Judgrnent, which the Parties 
cannot by Miſtake change or alter” 
3 MP Thus in Debt for Rent reſerved out of the 
2 Copyhold and Freehold Lands, the Defend- 
. ant pleads the Eviftion of the Whole by i 
cv y 
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Neviſe of the Leſſor (the Plaintiff's Father 3 Carter; 51. 
the Plaintiff by Proteſtation, that he was #4 Bloſ. 
not evicted of hs Copykold, replies that the p ee 
Freehold was entailed; and therefore the ä 
Deviſe was void; the Defendane 'traverſeth 
the Entail, and Verdict found for the Plain- 

tiff for the whole Rent; in this Caſe the Plea © 
as to the Copyhold was diſcontinued, ane 
that the Verdict was for the Rent iſſuing out 

of the Copyhold, as well as the Freehold ; 

yet the Court held, that the Verdict aided 

the — So in re of «FJ TR 
and Battery againſt two, and there is a Dif. Co. 11. Hig, 
— as to one of the Defendants, it ben . 
is cured by a Verdict. 

I Treſpaſs for entering his Houſe cs Jac, 304. 
Cloſe; Grenden the Defendant juſtifies by 350. - 
Virtue of a Capias utlegatum againſt Shelling, =— Wa 
and that he went in the Foot-Path through r id. 96. 
the ſaid Cloſe to the ſaid Plaintiff's Houſe/, 
| who licenſed him to enter; the Plaintiff tra- 
verſeth' the Licence, and found for him, 
though here was. a Diſcontinuance as to the 
Cloſe, yet the Iſſus being on the Licence, | 
and that being found for the Plaintiff, the . 

2 cured the Drſfeatinuance as to tho. 
| R | 
If a Man juſtifies to the Whole, nk his Salk. 179. 
Plea goes 45 to Part, the Plea is bad, be- 180. 
cauſe being pleaded as to the Whole, and 
going but to and being an inſufficient 
Anſwer to the. Whole, conſequently: the 
* Plaintiff muſt have Judgment ; and if the Page! 38. 
Plaintiff on ſuch Plea does net demur, but 
; taken Iſſue, ſince he takes Iſſue on a bad 

3 | rs 


* 55 "IP . rs 2 N 18 . - \ 
. ⅛ I 


Oh 2 


. 

Bar wibtHer the IIſſu be found . 

Plaintiff of Defendant, the judgment: ſhall 

wp w_ A be for the Plaintiff, becauſe the Bar is in- 

2/2 * fufficientz' for though the Iſſue ſhould be 

found for the Defendant, yet that will not 

Then itwould amefſd the Bar, and make that go tal the 
be Ow ge. Whole, which goes to Part only; er, there · 

ph. RO fore here the Iſſue is material. 

| But if the Defendant has ied) a. Bar to 

Ante 155. Pitz and ſays nothing to the Reſidue, there 

tt:e Plea is good as to the Part to which it is 

Rn and nothing being ſaid as to the 
Reſidue, the Plaintiff ought to have Judg- 

ment for Want of a Plea, as to the Reldhe; 

If he does not take Judgment, it is a Diſ- 

continuance of his Action; for the Defend - 

ant having ſaid nothing to that Part, if chat 

Nihil dicit be not entered, there being no 

Continuance of that Part of the Action by 

= _ what the Defendant hath ſaid to it thePlam- 

= tiff likewiſe not having ſaid any Thing to 

= itt, to continue it in Court, it is a Piſconti- 

nuance; and if any Part of it be diſconti- 

nued, it is a Diſcontinuance in the Whole; 

for there is not the ſame Demand ſubſiſting, 

that the Plaintiff had ſet forth in his Deck. 

ration; but if the Plaintiff takes Iſſue, and 

tr obtains a Verdict, the Diſcontinuance is aided 

page! 59. * by, the Statute of Feofails, which cutes 

all Diſcontinuances before Verdict; for the 

Iſſue is immaterial, becauſe the Taue is not 

N material to every Thing to which the Plea.is 

| | pleaded; for being not material as: to the 

| Whole, it was in that Caſe. an e 2 
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pe pleads: ſeveral: Judgments; to cover the 
Aſſets, and as to fro of the Judgments th 


Ty 


of the: Curt e Cummo Plas. 


Where the Plaintiff! declates in AMichadl- \ Sk 1 169, 
nas Term before Crus animar ſo as to have {i ar. 
a Plea to enter of- that Teri, and the De- aſe | dert 


fendant gives him a Rea to Part only, ande 


the Plaintiff enters his Plea as of Hilary 6 Mod. 616. 
Term, and upon Demurrer in Hilary Term 
the ;Defendant-.abje&ts the Diſcontinuance, 

and defires the Plèa may be entered as of the 

Term tin which at was entered, the Court e 
would not intetpoſe to make them enter 


[ their;Plea on the Rolls of Michaelmas Term, 


becauſe, if the Court had this, the 
Plaintiff's Action muſt have . | 

nued by ſuch Rule, whereas \the:Plaintiff | 
having given; the Defendant an Imparlance, 315 


J ven he needed not, it is not erroneous; GCC 


any wiſe prejudicial to the Defendant, and 
the Plaintiff; has the Whole Hilary Term to 
take Judgment for the Part nut pleaded to, 
and therefore there could be no d 


ANCE during Hilary ee 


But if an; Acton of Debt be nr OR ON 
againſt an Executor or Adminiſtrator, | and _ 


4 Pagerbo. 


Pleas are good, and as to ſome bad, this is a 


Diſoontintnes of the ofa, 8 Adtion, be- 


Mir rai) Rs = 


Judgments) = . are e by a good 
Plea, and all the Judgments amounting but 
to one Cover of the Aſſets, if one of them be 


voided, the Plaintiff muſt Have Judgment Vaugh. 10g 
for the Whole, becauſe there is not a ſuffi-Semble con. 


9 Bar to his Demand, ſince the whole 
A 1 85 | Avoid- 


. | Avbiiace of . Wabidl's 2 
1 = 5 1 the Aſſets, ambuhts but to one 3 
Bob. 2307 So in an Action of Battery and Wodnd. 


Freeſtone & | 1 ing the Defendant Juſtifies 'as 0 the: Batte. 


Royer, *. N us ſays nothing as to the Woutiding, 


and the Iſſue was found for the Defendant. 
though this Plea is a Difcontinunnee 95a 
the Wounding, the Plaintiff havin dees 
1 to Iſſue in the Juſtification of the Battery 
12 Mod. 603 · and that being found againſt him whe, Vee. 
dict cures ie; and the] 


2 the Diſcohtinuance of che Plaintiff, but 


6 another Action 92 morn 
3 Lev. 55. But in Treſp ald fur u Coat and "Cloak; 11 
3 Cie. 133. | Nye! Patel, if the Jury fund that the 
Delfendant as a Conſtable took his Coat for 

a Tax} but ſays nothing as to che Cloak, 
_ this is an imperfect Verdict, not determin- 

» ing the Point in Iſo between the Parties. 
*Pager6t. If to an Iſſue tendered by the Plaintif, 


fore en,, by the | 


Plaintiff's Name, or the Plaintiff joins the 


Similiter by the Defendant's Narbe d 
lfu rendered by the'Defendany this wel I 


be amended, there being 2 Negative; and 
Affirmatide before, between the Plaintiff 


Defendant, which is the Pattert "From 
of the Iſſue: is bo be 


whence the Joining 
; taken; there is a ſufficient 
_ whence this may be arhended; it deing 


Phan Miſtake from the Natore of the Thing 


rr wg May s 1922 ame for macher. 5 


uügment is not here 


ene e betauſe'it will then be Bat 


CD00 278 


the NI 


minution of the-Paſtea and Hab 


enter the Verdiet on a Plea Roll. 
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aintiff becomes Nonſuit through ſuch Va- 
riance, there the Non/uitſhall not be entered 
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If che Damages i be miſtaken 

by the Clerk, the Court will amend it by 
the Judgment Book, becauſe that is a ſuffi- - 
_ cient Inſtruction to the Clerk to enter the 
Judgment by; and therefore it was his Miſ- 
priſion not to go according to his Inſtruc- 
tions, which may be rectified and amended. 

Thus, if J ET be againſt a Man and Palm. 199. 
Wife, and the Judgment is, 8 the Wife Hob. 127. 
is in Miſericordia, and not the Huſband, Cro. Jac. 6. 
this was. amended. by the * Et -book. _ 
was right. 8 

But if there be: a Miſtake or rror in the Cro. El. 491. 
| ment in any ſuch Matter in which the Palm. Gag 
Judgm has no Inſtructions, as if a: Capiatur 
be entered for a Miſericordia, or e converſo, 
this was Error in the Judgment becauſe 
before 16 f 17 Car. a. it made Fine to the 

King, and a Difference in the Execution; V 
and there was no Inſtruction in the Record © 
ſelf in the Judgment Book, whereby top 
amend it; and un conſtat, whether it was 
the Error of the Clerk in Entering, or of the 


Court in giving the {ata . 
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Cco. El. ed is returned, whether 1 it be the Common 
459; 679: © Pleas, or der Court of Record, may 
2 Rol Rep. amend after Judgment, as well as before 2 
738 1 Writ of Error brought; and the Rule of ſuch 
Moor 407, | Amendment is to: be certified by” the Clerk 

Rol. Abr. of ſuch inferior Court to the Superior 3 fort a 

_ Record is remoyed by Writ! of Error; and 

Pre =" on ttitur Retordum is entered 6h the Rol; 

yet, the Writ of Error is to ſend the Record 
in then State, ant” Condition; in whieh it 
Sught "to be, by the Laws“ and that is cor- 
rected, as it ot kt, from all Miſpriſſons of 
the Cletks; ; for by the Laws they are to 
 corte&the" Wiſp ions of the Clerks before 
or alter Judgment; and ſuch corrected Re- 
_ cords they are obliged to ſend; that the Mif- 
pfigops of the Clerks may not be taken for 
I their Errors ; and if they d thus correct the 
e Mitp riſion of their Clerks after the Writ of 
Frror has been brought upon the Record; it 
h is proper to, ſend pp their Clerks, Who are 
the Officers of the Ceotirt, and have the 
© "Cuſtody of the Records, or they may alledge 
Diminution; and ſend up the Record amend- 
ech, as it ought to be, or it may be amended 
in the ſuperior Court, if the other refuſeth) 
becauſe ſuch Miſpriſtons are not to alter the 
Jude ment; and therefore the Court, that 
per the inferior Court, ought not 
to correct the Miſpriſions of | the Clerks of 
1 the Court, in the Record ſent to them. © © 
age 68. * But there is this Difference, where the 
in . Clerks carry the Rules of Amendment to 4 
Smit. Superior Court, and where Diminution is 
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alledged, and à Certibrari thereon: iſſues; >. vg 
dene the Clerks bring up the Roll, it ap- 
pears to have been mended by the Date ß 
the Roll after Error brought; but when Di- 
minution is gledged, they bring up the Re- 
cord in Statu quo, and the Certiorari finds 
it; and therefote when it is brought, they will 
intend it to be amended at the Time of the 
judgment given, and that the Tranſcript firſt 
ſent up was a Diminution and Miſtake; and 
therefore, if Dower be brought againſt an 
Infant, who appears and pleads” by Guar-' 
dian, and the Judgment is againſt him, 
quod fit in Mifericordia, this is Error, becauſe 
appearing by Guardian he ought not to have 
been amerced; for an Infant cannot be 
amerced for bis Indiſcretion, nor a Guar- 
dian, becauſe he is appointed by the Court; 
ſo this is Error in the Judgment itſelf, which 
is not amendable; and if certified by R 
Clerks of the Court to have been amended © 
after Error brought, could not have been 
amended above but yet certified to the Cer- 
tiorari rightly amended, they will ſuppoſe 
it was amendable the fame Term Judgment 
was given; and during the Term, the Judg- 
ment being in eri, they can rectify not'only * 
the Miſpriſions of Clerks, but their own 
Miſtakes.” 85 
If on a Demurrer .;oined the . is Pager 9. 
entered, uod viſis Prem Ns, Se. videtur z8aubd. 289. 
aliciartis quod pl itum red minus JSuffi- Poole v. Lon» 
dien, Sc. and omitting ideo Confiderat' 'eft, Bavill. 
quod ille the Plaintiff nil capiat per breve 
JET fit in M: res and Defendant ih 
s & 8 
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ind fine Die, this Omiſſion ſhall be amend. 
ed, becauſe there is no Judgment returned 
on the Record ſent in Anſwer to the Writ 
of Error; and then the Writ of Error itſelf 
= D is not anſwered; unleſs the Judgment be ſent 
8 with the Roll; for the Writ of Error is 
= Judic inde reddit fit, unleſs the Judgment 


Plaintiff in Error muſt be Nonſuit; and 
5 therefore it is for the Advantage of the Plain 
= tiff in Error, as well as for the Defendant, 
1 in whoſe Behalf the Judgment paſſed below, 
that this Judgment ſhould: be entered upon 
the Record; becauſe, if there be no Judg- 
ment, the Plaintiff in Error cannot be hurt 
by ſuch Non- entry, nor has he whereof to 
complain; and therefore for both their Ad- 
vantages the n ought to be entered 

nn on Record. 
Vent. 132. In Debt on Bond, 8 verdict for the. 
| 4 x 5 Plaintiff, the Judgment was entered, quod 
Crooks recuperet the Sum in the Narr prom, & 
Cuſtag ', "inftead of pro deb's pred'; and this 
was ordered to be amended, becauſe pro mi/. 


*Page170. 9 which" was in deb”, and the Judgment 
would have been good without them; fo 
that they being S0 rpluſage, and repugnant 
to the former Words in the JUS eun⸗ 
- not vitiate it. 
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ther it can be amended, becauſe it is ſaid on 
che one Hand, that there being a Repugnan- 
cy in the ndert Part of the Judgment, 
ſuch Act of the Court, being in itſelf an In- 
conſiſtency, it cannot be amended ; and the 
Reaſon of the Judgment being the Ground 
and Foundation on which the Judgment is 
given, it: id a material Part of the Judgment, 
and not mere Surpluſage, as in the other 
Caſe; and if the Paper- Book in ſuch inter- 
locutory Judgments be right, it is ſaid, it 


per-Book will amend the Pleadings of the 
Parties, ſince ſuch Paper- Book i is the Inftruc- 
lions of the Parties given the Clerks to enter; 
yet ſuch Paper-Books are no Minutes taken 


from the Court of their interlocutory Judg- . 


ments, and therefore cannot amend ſuch 


| Judgments; but on the other Side it is ſaid, 


that If the Judgment be right, and the Rea- 
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Vin not amend it, becauſe, though the Pa- 


ſon on which the Court gave it be not fo, - 


* yet the Judgment itſelf being right, ought 
not to be reverſed for Want of Rectitude in 
the Judgments themſelves, and not for Want 
of their producing a good or ſufficient Rea- 
ſon for ſuch Judgment. 
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tered, 75 plitum e Sufficien' in Lege, in- 
. of quia minus Sufficiens eſt, the Court 
eld this not amendable, though it was right 
in the Paper-Book between the Parties ; but 
Popham and Glanville contra. 
If any Part of the Record be vital by 
Raſure, the Court will reſtore it by pare 
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ment, becauſe the Wickedneſs of any Per- 
ſon in corrupting the Records of the Court, 
ought not to obſtruct the Juſtice of the 
Court, or prejudice any of the Parties; as in 
Ejectibne firme the Leaſe was made 10 May 
00 Verdict; for though it was made the 
11th of May by a Raſure, and it appearing 
to the Court 7 5 the Declaration was vitiated 
by ſuch Raſure, they amended 1 it both on 
Banc and Banco Regis. 

It is a general Rule, T bat thimgh the 9 IRA 
will make Amendments in Favour' of Judg- 
ments, yet if a Writ of Error be brought, the 
Defendant in Error ſhall pay all the Cofts of 
the Writ of Error; becauſe, till the Record 
was amended, the Plaintiff in Error had fuf- 


* ficient Reaſon to bring the Writ ; but if he 


proceeded to reverſe the. Judgment on any 


other Error, there the Defendant ſhall not 


pay Coſts for his Amendments, becauſe it is 


plain, that the Plaintiff. did not depend on 
the Error the Defendant has amended, but 


on others to reverſe the Judgment. 
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that be rightly awarded, the Intent of the 
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of the Court of Common Pleas, | 
Statute is to make the Proceſs thereby 
amendable. 8 Ew „ 

If there be a Blank left for the County to yet, 169. 
the Sheriff, whereof the Writ ſhould be 
awarded, yet it will be amended, becauſe it 


cannot be awarded to the Sheriff of any other 


County; and therefore it is the Omiſſion of 
the Officer in entering the Award of the 


Court; but if there were a local Plea into 


another County, ſo that there are two Coun- 
ties mentioned in the Pleadings, there the 


* Blank cannot be amended, becauſe there *Pager7 "4 
is originally no Award of the Court to whom 


the Proceſs ſhall go; but where the Plea 

carries the Matter, there the Venue mult be 

from the laſt Place, becauſe the Declaration cro. El. 26, 
by ſuch Plea ſtands confeſſed, 468. 


If the Court award the Proceſs to an im- 21 Jae, 1. 36 


proper Officer, yet this is aided after Ver- 
dict, for that only makes an Inſufficiency in 
the Return of the Jury; and inſufficient Re- 


turns are aided; for it was the Deſign of the 


Statute, that if the Cauſe was tried by a right 
Jury, that it ſhould not be material what 
Officer got them together.. og 1 
If the Sheriff returns but twenty-three on 1 Cro. 278. 
the Venire, and twenty-four on the Habeas Fines and 
Corpus, and the twenty-fourth omitted on Norton. but if 
the Venire appears and is ſworn, the Verdict nag det Man 
will be void; becauſe. he is not returned ac- gf the 12 chat 
cording to the Award of the Court in Purſu- tried the Iſſue, 
ance of the JVenire; and therefore has no it would be 


Authority to try the Cauſe, for the Award Fier u 


to diſtrain one not ſummoned is void, and 
he is not returned of the Tales de circumſtan- 


— 


- The Hiſtory and Proftice 
| tHihus, ſo that he is not a proper ; Juror by the 
Writ nor S ] . 
If che Number of the Qualifications of 
the Jury be omitted, it ſeems it may be 
uàmended by the particular Number of the 
Qualifications in each Roll, which is dire. 
ed by the Law in all Caſe. 
page) 4. But if the Place be totally miſawarded 
this is not Helped by any Statute, becauſe 
they have not the proper Judices fatti, un- 
leſs they have them from the Place where 
the Fact ariſes; but if it be only miſawarded 
in Part, this is helped by the expreſs Words 
bf 21 Fac: 13. becauſe it is ſuppoſed, that 
the Perſ6ns, that were near any Part of the 
Place, might know the Fact in Iſſue between 
the Parties; but in the Statute for Amend. 
ment of the Law the Award is at large, viz. 
Venire facias hic, becauſe if he takes any out 
of the County it is ſufficient; for it was found 
that the Perſons in the Neighbourhood were 
| generally more partial than Strangers. 
Moor 402, The Award of the Venire muſt be to a 
455. Day in the ſame Term, or the next Term; 
but it muſt be in Term, otherwiſe it is erro- 
neous; becauſe this is not ſuch a Diſconti 
nuance as is aided by the Verdict, ſince it is 


an Error in the Court in awarding the Pro- 

15 ceſs, which makes it utterly uncertain when } 
or where the Parties ſhould appear to receive I 
Judgment; and it is an Act of the Court ll +» 

which is erroneous, and not a+ Mis-entry of WM | 
the Clerk, which the Statutes do not intend WF * 


of FA Coart of Common Pleas. 


If a Kanire be of the ſame Action and de⸗ 
tween the _ Fare all other Faults will 
de amended. 

.* But theſe are incurable, been by ſuch page i) 5. 
Venire they are not, as it appears, the proper Godb. 194. 
Judges of the Cauſes between theſe Parties; 
for ft they do not come from that Place, 
they are not Judices facti by the Law; if 
they do not come in the ſame Action be- 
tween the ſame Parties, they are not Judges 
in that Cauſe; but if the Diftringas be right, ; 
it is conſtrued by a Yenire omitted. | 

But if the Number of Qualifications u Ro, Abe. 


| ._ omitted in the Venire, yet it is ſufficient, 204, 205. 


becauſe that is afcertained by the Lav and Dave 34. 
amended by the Roll. . 

Thus in Ejectment where the Venice was 1 * 275 
de pl its tranſgr' omitting Ejeftione: firme, *7 8 1 
the 1 held the Venire to be ill, becauſe * Lug 
it were not in the fame Action; for an Al. Cont. 
Action of Treſpaſs; and an Action of Treſo 

paſs in Ejectment are different, and there 
might be an Action of Treſpaſs between the 
GS Parties; but if the Diſtringas had been 
right, they would have eee this Venire 
to haye been Null, and the Want of a uu. 
is aided by the Statute. | 

80 if on an Action of T eſpe Iflue i is Cro. Cir. 426. 
joined between the Plaintiff and two De- Jones 367. 
 fendants, and the one dies, and the Venire . E way ” ben · 
is awarded between the Plaintiff and both © 0 
Defendants after ſuch Defendant's Death, 
and Verdict is taken for the Plaintiff, and 
the Death ares on the Roll, and Judg- © ES 

ment againſt the Survivor, the 2 1 Fra 15 


2? 
v. 


Ve Hifory and Practice 
only a zoaieia Proceſs, and purfuing the 
Award on the Roll, and it plainly appearing 
to be in the ſame Cauſe, and that the Trig 
was laid by proper Judges; and Jen 
| being againſt the Defendant, who is ee 5 
with the whole Action, it is good. 5 
Cro. Car. But if the Jurata mentions the Abe 10 
275» 278. be pita Trauſer, where the Action * 
Debt, and the Award of the Yenire and Di- 
 Pringas is Debt, this ſhall be amended; for 
; the Jurata is an Award of the Diſtringas in 
Paurfuance of the Award of the Venire, and 
the Venire being right, the Secondary Pro- 
ceſs ought to be accordingly, and there is a 
ſufficient Authority by the Writ of Diftrin: 
gas, for the Judge of . to bo the 
Cauſe. 
Cro. Car. So if the Sheriff returns Nemins ure} 
275, 278. inter pat præd de pl ito tranſgr, where the 
y ora Venire is de plito debi', this ſhall be amend- 
ed; for in dorſo brevis he ſays, Erecutio iſtiuu 
 briis patet, Sc. which could not, if! it was | 
5 at the ſame Action. 15 
3 Mod 71. So if the Diſtringas be uber the Day 
1 Danv. 340. of Niſi prius, or mentions a wrong Day, if 
the Juras Roll be right, the n May 
MF be amended by the Jurat Roll. . 
Sto. Jac. 64. So if the Return of the Nuire be il. 
1 me 38 taken, this may be amended by the Roll; 
5 and if the Teſte of the Venire be out of Term, 
Page 17). and before Plea pleaded, it is no Error j fr 
Moor 623, the Tefte of the Judicial Writs being only : 
699. Matter of Form, if miſtaken, yer ſhall not 
| 82 Car. 90. vitiate, ſince they have the proper 1 of 
8 .. * the Fact 5 ſuch Proceſs... 2% Ha 1 W 
Moor 465. 8 The 
Oro. El. 2. | | 0 


F the Court of Common Pleas. 
The Nomina Furator in the Venire are 
the proper Parties to try the Action; and if 
there be a Miſtake in the Chriſtian Name it 
is incurable; for the Statute does not extend 
to it, but it extends to cure Surnames or 
Additions, for there can be but one Name 
of Baptiſm, but there may be various Sur- 
names and Additions; and therefore if it can 
be proved what Perſon the Sheriff meant bj 
his Surname or beuge g, it __ be ne 
ed and ſet right. | 
If the Difrigas by denied: or wrong in 3 Bull. 180. 
any of the above Particulars, it may be 
amended by the Venire; for it is a ſecondary 
Proceſs to błing in the Jury; and if the 
Names of the ury, either. Chriſtian or Sur- 
name, be wrong in the _— of the Di- 1 Ro. Abr. 
fringas in the Panel returned, or in the Pa- 196. 197. 
nel of the Jury ſworn, yet if it can be proved NA 
to be the ſame Man that was intended to 14, oY 
be returned in the Venire, having there his: 
right Chriſtian Name, he is the proper Ju- 
dex facti, and it may” be amend d | by the 
Statute, 
If chere be ſuch a Walt i in We e as 
makes it a perfect Nullity, ſo that it has no 
Relation to the Cauſe, yet if there be a *Pager78. 
good Diſtringas, that being one of the Jury Godb. 194. 
Pe the Omiſſion of the former is cur- 
ed; for the Omiſſion of any Judicial Writ 
1s aides by the Statute; and a Venire, that 
is a Nullity, and has no Relation to the 
_ Cauſe, is as if there had not been any; and. 
4 of a ee an Amy there is a proper. Cro. El. 459. 
enire, 


Brown. 


he Hi ifury; ant: Pratiice.: . 


If on a Suggeſtion, on the: Roll, Prock: 
be awarded to the Coroners, and then ne 
Sheriff either returns the Panel or Talq, it is 
erroneous, becauſe not collected by the pro- 
per Officers; and therefore they are not the 

proper Fudices fatii af that Cauſe; and it 
be ears on the Record, that the Return is 
erwiſe than the Court hath directed. 


Cros El. 581. 
574, 586. 


Cro El. . But if the Sheriff after he is diſcharged | 
Hare v. returns the Panel to the Venire, this is no 


rincipal Cauſe of Challenge, ſor the Sheriff 


. 


COME above, on the Yerire. on which 

have awarded a Diſringas, with a M. ag 
of that Return; to be controverted before the 
Judge of Ni prius, is bound down by Re- 
cord of a ſuperior Court, on whoſe Records 


it appears that he is Sheriff; but the Judge 


et Aſſize tries the Challenges, becauſe he 

himſelf ſwears the Jury; and though he 

cannot determine who is the legal Officer, 

. becauſe he is bound down, as we have alrea- 
dy ſaid, yet he may well try the Matter * 
ei Fact, if ſuch legal Officer be competent to 
ſummon the Jury, ſince it is much better, 

as we have ud, chat ſuch Matter ſhould be 

tried at Mi prius, than the Witneſſes brought 


up to Weſtminſter to mme ſuch Fact 
there; and though the Le of the Of- 
5 be no principal 4 Challenge, 


becaufe it is ſettled above, yet if ſuch Panels 
be favourably returned, you may challenge 
to the Favour and Illegality' of the Officer, 
as a ſtrong Evidence of partial Array, ſince a 
Perſon, that had nothing to do Wi 


g returned the Mamina Jurator, to the 


turn, | 


/ the Court of Common Pleas. 
turn, has intermeddled therewith, vis. nam- Rat. 176. b. 
ed by the Plaintiff or Defendant. 

The lateſt Reſolution is, that the Returns Salk. 268. 
« of the miniſterial Officer are to be challenged London and 
at the Day of the Return; for if the Court Andrews. 
then admits; them to be their Officers, and 
the Parties do not except againſt them, they 
are concluded, ſince the proper Judices fal; 
are admitted by them to be returned. 


£ 


But if the Sheriff that returns his. e Car. 427. 


be diſcharged before the Teſte of the Venire, Smith v. 
it is Error, and ſhall be tried by the Record 3 75 
of the Diſcharge; becauſe if the legal Off- ib. 575. 
cer does not return, the proper Judices fai 
| bg, ROY try the, Laue and! nw ng 

is 1 
But if they aſſign for. Error, that though Bio, et Py I 
he was Sheriff at the Tefe, yet he was dif- brev. 40. 


charged before the Return, this muſt be al- 13 H. 4. 14. 
Pager 80. 


* ledged-in the Pleadings, and the Diſcharge # 
muſt be tried by the Record of the Ghance- 
7y, certified into the Court where the Writ 


of Error was returnable; and whether he e 


returned it after his Diſcharge is a Matter in 
Pais, and muſt be tried — Pair, whether 

theſe Matters may be removed in Arreſt of 
Judgment at the Day in Bank, becauſe they 

had a Day in Court, at the awarding of the 
Diftringas, and that ſeemed to be the pro- 

per Time to ſhew the Illegality of the re- 

turning Officer; but on the contrary, if 
the Parties ſhew any Thing before Judg- 

ment, that would make the Wa ee „ 

neous Wen en, it aun OR. A Kae 

N at: er. 
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iter to ſtay the dei from String Tudg- 


ment. 

In- London: ie Middleſex both Sheriff 
make but one in both Counties; and there- 
fore it ſeems to be a good Cauſe of Chal- 
3 if the Writ appears to be returned by 
one Sher! only ; and if one of them die, 


the Office is at an End till another is choſen; 


the firſt Beginning of this Cuſtom ſeems to 
be upon the Foundation of the Charter of 
EKing John, f who granted the Sheriffwick of 


e and Adele to the Mayor and Ci- 


- tizens of London at the Farm of 300 J. per 
" Ain; ſo that being a Grant in Fee of the 
Sheriffwick to them as a Corporation, they 


8 had a Right to name one or more Officers, 
*Pager81: in order to execute the ſame; and they 


thought it proper to name two Officers in- 


differently to execute both Offices, and bot 


of them execute as one Sheriff, though the 
Writ in Middleſex is directed to them as one 
Vic Com Midds. Præcipimus tibi; in that 
of London Vice- Comitibus London Præcipim 


vobiy; 5 and the. Reaſon of this Difference 
ſeems to be, that before this Grant of the 


Sheriffwick to the Corporation, the Corpo- 
ration nominated to the Crown, and the 
Crown. wh the Mae nh 7 


x ys Sc the fil 5 not Jn 3 the Sho. 


; wick of London and Middleſex to the Mayor and Citi- 


zens of London at the Farm of zool. per Aebum. Ses 
"a Cuſtoms of the Oy of La. W 


' 7 
* 1 55 6 4 | 


* the Court of Ge Plan 


and the London Sheriffs were reſponſible to 
the King for the London Profits of the She- 
"wick and this was the Reaſon why two 
were appointed, that both might be reſpon- 
ſible; and this Nomination was, that the 
Citizens might exhibit to the King reſpon- 
ſible Perſons ; and that ſeems to be the Rea- 
ſon, that in many ofithe Corporations, 'that 
are Cities and Counties, there are two She- 
riffs; + but when by the Charter of Kite | 
Jobn, the Sheriffwick of 8 5 and 8 
dleſex was granted to the Citizens as a 

petual Fee- Farm, then they entered 
Sheriffs, which before were nominated for 
London only, and the Election of the two 
was for both Sheriffwicks, but the Direc- 
tions of the King's Writs were as before, 
wiz. in London to the two Sheriffs, and in 
Middleſex as if there was only one, 3 Co. 72. 9 
* 1 Show. 162, 163, 289. 2 Show. 262, 286. bits. = 
Lev. 284. Priv. of London, fo. 57 6, Tp = 
272, 273 =. 70. | | 
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CHAP. xvi. 


of Inporlonce. 


] Nw Canton, Flack they enticnnly pro- 

1 ceeded by of Gane Writs, which were 

| Warrants out ba ** for them to . | 
ce; 


. 


* 


4 
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ceed; theſe always gave the 8 No⸗ 
tice of the Cauſe of Action; and as he had 
a View of the Writ before he appeared, if 
he had any dilatory Plea, he was to put it 
in immediately; but when he pleaded in 
Chief, and came in towards the End. of the 
Term, they gave him Time to make his 
Defence, which was called Inparlance. 
But in the King s Bench, when the De- 
fendant comes in by Latitat, he does not 
know till after his Imparlance what the 
Plaintiff declares for; and as he had no Sight 
of the Bill before-hand, he had Time al- 
lowed him to plead any Plea in Abatement, 
which is called ſpecial nparlance. 
When the Common Pleas proceeded on 
 Clauſum fregit, which they did when Im- 
pParlances became common, f or Plaintiffs 
poor, as the Defendant was under the ſame 


*Pagers q,? Dien 4 as when he was + arreſted 
11 Mod. $750. | on 


E I Nh . 


% — 
—— — | ts, = 


+ Imparlance; as it is here called, was a neceſſaty 

| Indiſpenſible Part of the old Proceſs in Tre/pafs, * 

the Plaintiff or Defendant was rich or poor; and the 
fair Common-law Reaſon given for it by Britton, is, 
* que chaque Defendant foit garny de intention ds jon 01 
Ver /aire. 

_ the Chief Baron candidly allows, that PR 
Arreſt by C/au/um fregit in the Common Pleas, and by 
the Latitat in the King's Bench, did lay the Deſendant 
under Diſaduantaget. If the Chief Baron had ſaid, 
„ under ubwarrantable Oppreſſions in open Violation 
of King John's great Charter, not duly by mg 

and perverting the Ancient Proceſs of the Law in Tre 
2 Fur: ut alſo bed an n and barbarous Abuſe of 
OREN | 8 1 N 


1 . 
** NA \ 


E 
| 


of the Court of ann Piet. 


on a Latitat, he had the ſame Privilege to 
have Time to make his Objection to he 1 De- 


claration. 


Hence Imparlance i is, Rn 
| _ Firſt, General. ” 
+.» Secondly, Special. 

iT he Words of the Imparlance 5 


are, Petit Licentiam interloquendi. And the 


Words of the Special Imparlance are, Salvis 


ſbi omnibus & omnimodis Advantagiis tam ad 


Breve qu 
thus, Salvis fibi omnibus Advantagiis tam ad 


am ad Narrationem ; and ſometimes 


Juriſdictionem Curiæ, quam ad Breve & Nar- 
rationem, as the Caſe is; and the Defendant 
has a General Imparlance of courſe, but the 


ſpecial a lener muſt be obtained from 


the Court. 
Three Things are to be Pi TY in In- 


perlanec. 


Firſt, What muſt be done before Eper 


lance. 


neral Imparlance. 
Thirdly, What after $ pecial 1 


Fir, What things 4 be done before Lat. 53. 


nnn ; theſe are threefold, - 


N. 2 COW | Fo, 


* : * . 
— 


2 - „„ 
— 
* —_— _ „ — 
v v : 


foecial l Bail: If that Chief ran had pete this 


Proceſs by Latitat with the /cemingly harſh, but richly 


merited Terms above mentioned, as Sir Orlando Bridge- 


nan Chief Juſtice of the Common Pleas did, when the 


| Latitat was firſt introduced into the King's Bench, he 


would perhaps have done no more than an honeſt Indig- 
| a at che . would . 


Secondly, What muſt be done after Gee 


* 
F 8 . A - 
e 
8 \ no = 7 * p 
—_—_ a - ($7 


| he Hiſtory and Praflict 
Had. 365. Fit, If a Defendant pleads to the Jurif- 


Laut. 46. diction of the Court, he muſt do it inſtanter 
- * on his Appearance; for if he imparls, he 
eee OWNS the Juriſdiction of the Court, by crav- 


Margine. ing Leave of the Court for Time to plead 
Styles go. in, and the Court ſhall never be ouſted of its 
"Oe" 84. ſuriſdiction after Imparlance, becauſe the 
| Lord might reverfe his Judgment by Writ 


of Diſceit, and it goes in Bar of the Action 
f itſelf, vix.) in that Court. 


Secondly, If the Defendant in . Plea of 
Land would have Oyer of the Deed, he muſt 


demand it before Imparlance ; for by Im- 


parling he undertakes to defend the Land 


mentioned in the Plaintiff's Count, and it 


would be abſurd in him to defend what he 


does not know. 


by. 38. 320. Thirdly, Wherever a Defendant pleads 
1 


- ſemper paratus, as in Dower, and Tender of 
Money, Sc. it muſt be done before. Impar- 
lance ; for by craving Time he owns he is 


62. 


not ready, and therefore falſifies his Plea. 


Secondly, What may be done after a * | 


 neral Imparlance; two Things only, (vi VIZ. "= 
Firſt, Pleas in Suſpenſion. © 
3 Secondly, Pleas in Bar. | 
Lut. 11759. Unleſs the Writ abate after 3 as 
Pos. pit. if a Man be excommunicated after the Term 
BOO in which Imparlance was allowed, fuch Ex- 
„„ communication may be pleaded after Inper- 
lance. 


Thirdly, What may be pleaded after Spe- 
cial Imparlance. 


"All Pleas in Abatement, -funleſi en e 
J 1 and . after Special Im- 


3 0 


Fa the Court of Common Pleas. 


P + a General Imparlante, becauſe it is net- 
ther an Objection to the Writ, Bill, or 
Count. 


contrary, and that Privilege cannot be — 


of the Caſes, that it was a Special or General 
Inparlance, and the lateſt Reſolution, (viz.) 
Hardreſs and Lutwich are expreſs in Point, 
that it may be pleaded after a Special Impar- 
| lance, for it does not ouſt them of their Juriſ- 
diction, but is a Privilege, which each Court 


their own 1 HEE 


a. ade 


c $1 A P. xv1l 
0 Plas. } 


* 


E are now come to Na and here 
are two Things to 8 treated of, 


(wiz). 
Firſt, e in . 

Secondly, The ſeveral Sorts of Pleas, Sa 
the Time of Pleading. © 

Defence cometh from the Word Defends, 
ſo called from the Manner of Pleading, 
(vix.] Ven & Defend, and is twofold. 

* Firſt, Half Defence, which is Ven & De- 
fend Vim & Tjur quando, &c. the Ven is 


Court, and 1s nedeſſary to make him a Party, 


\ 


arlance; Privilege can be only pleaded *Page1 8 ß. 


l 


N 3 . 


\ x 


1 Sid. 29. 2 Ro. Rep. 244. ſeem. to be 


ed after Imparlance; it is not ſaid in either 


Fd 


" 


allows the Officers of another, to be C4 in 


* 


Pagel 86. 


the Record of the Defendant's coming into 
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but the Defend Vim & In zur, Ic. were 
not uſed in Clauſum Fregits and Aﬀautt $3.28. 


appears by the Old Entries, fo. 5. 13, 30. 


So that vi Want of them is not fatal, tho 


ſhewn for ſpecial Cauſe. 
Nene, The ſeveral Sorts of * Pleas, and 
theſe are threefold, viz. | | 
Firſt, Abatement. OLE OY” 
Secondly, Saſpenfion. eee 
Thirdly,” 1 2 e 
Firſt, Abatement; Pleas in  Hbitement are, 
when the Defendant ſhews Cauſe” to the 
Court. why he ſhould not be impleaded; 


or, if impleaded, not in Manner and Form 


he now is. As theſe Pleas enter not into 


the Merit of the Cauſe, but are dilatory, 


the Law has laid the following Reſtrictions 


on them. 


Firſt, By the. Statute for the Amendment 
of the Law, no dilatory Plea is to be re- 
ceived, unleſs on Oath, and ee Cauſe 
ſhewn to the Court. | 

Secondly, No Plea in FO ane; hall be 
received after a Reſpondeas Ouſter, for then 
would they be pleaded in Infinitum. 

Thirdly, That they ſhall be NE, be- 
fore general Imparlance. 

od Feurthly, That when Iſſue is joined on 
them, if it be found againſt, the Wee, 
it ſhall be peremptor. 

Prleas in Abatement are chreefold. 

we To che Juriſdiction of the Court. 

Cecondiy, To the. Perſon. Finſt, Of the 
I and Secondly, Defendant. Ti * 
To fly Writ, ; anc therein, | 


f 


7 the Court of Common Pla. 5 


ö Firſt, To the Form. 
30. Secondly, To- 9 85 6 8 88 | 


Vuniſiin of Obits, A 5 5 


| nl Of Plas to the Turiſdiftin 0 the 
Court, and here three Thing: * be 1597 
ſerved: 

Firſt,” They. 5 be pleaded before any 2 H 6. 30. 
Imparlance; for by craving Leave to im- 22 H. 6. 7. 
def, the Defendant Lahme to the 8 pf : e 155 15 
diction. PS Dy. 210, in 
Except where antient bn, is plead Margine. 


ed; for this may be done after Imparlance, *tyles 30. 
becauſe the Lord might reverſe ' the Judg- 
ment by Writ of Diſceit, and it goes in Bar 
of the Action itſelf, (viz.) in that . 
becauſe it is coram non Judice. „5 

| Secondly,” The Defendant muſt plead it in 

propria Per eons, for he cannot plead by At- 

torney without Leave of the Court firſt had, 3 
which Leave acknowledges their Juriſdie- 1 
tion; for the Attorney is an Officer of the 
Court; and if they put in a Plea by an Of- —_ 
ficer of the Ce ut, that Plea muſt be ruppoſed "nl 
to be put in by Leave of the Court. 

* Thirdly, The Defendant muſt ks . Pager 88. 
half Defence: for if he makes the full De- Co. Lit. 127. 
fence, quando, Sc. he ſubmits to the Juriſ- 
dition, &c; being 9 & ub Cur” confi- 
deraverit. 1 1 
Under this Head of Pleas. to the Juriſ. 
diction, it will be neceſſary to make a Divi- 
ſion of the Courts, which, as far as our Pur- | 
PARK requires, may. be divided * n 
. 4 Fit, 
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page 189. 


"Superior Courts in the Kingdom, and have 


* 
2 4 # * 
1 * 


ſo hat cheſe Courts have Conuzance of all 


lars of Oxford and Cambridge, and every 
I hing ſuppoſed to be done within their 
Juriſdiction; unleſs the contrary eſpecially 


.. Promiſe in a Court below, not only the Pro- 
| miſe, but the Conſideration of the Promiſe; 


_ Cauſes ariſing within the Limits of fuch new 
_ erected Juriſdiction ; and therefore, if a 


I + The City of London is an Exception to this gene · * 
- "without the Walls of the City in apy Plea whatever, 
this was done, as I have before obſerved, in Proof of 


ijtſelf, and as ſuch, had the Charter opt here, it would 
| have been no Matter of Favor, becauſe, by a * 8 


5 . OS A 


The Hiſlory and Practice 
Firſt, The Courts of Weſtminfer. $ 
Secondly, \ The Reſt of the Temporal 
Courts in England. —{ * 3 


Firſt, The Courts of Weftminfter are the 


2 Superintendency over all the other Courts 
by Prohibition; if they exceed their Juriſ- 
diction, or Writs of Error, and falſe Judg- 
ment; if their Proceedings are erroneous ; 


tranſitory Actions, except between the Scho- 


appears. On the other Hand, nothing ſhall 
be-intended within the Juriſdiction of an In- 
ferior Court, but what is expreſly alledged; 
ſo that where an Action is brought on a 


muſt be alledged to ariſe within an Inferior 
Juriſdiction; becauſe ſuch Inferior Courts 
* are bounded in their original Creation, to 


Debtor, that has contracted a Debt out # 6 


IS. F ” 1 y ** 9 « 
L 4 2 - 4 8 a 70 rr 
5 * 


be — N — 
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ral Rule. For when Henry the Firſt, by his Charter, 
ranted that the Citizens of London ſhould” not plead 


the City of London being newly erected into a County of 


of the Court of Common Pleas. 

ſuch limited Juriſdiftion, comes within it, 
yet they cannot ſue there for ſuch Debt; 
becauſe the Cauſe of Action did not ariſe 
within ſuch Juriſdiction; and therefore it is 
not within *the Limits of their Commiſſion 

to try and determine; for which Reaſon the 
Conſideration of the Promiſe, which is the. 
Cauſe of Action, muſt be alledged to be 
. within, the Juriſdiction of the Court; and 
not only ſo, but it muſt be proved upon the 


Trial; and if the Plaintiff proves a Conſide- 


ration out of the. Juriſdiction, that cannot be 
iven in Evidence; and if it be, the De- 
Enden Counſel may propoſe a Bill of Ex- 
ceptions, the Bill will appear to be errone- 
ous; and therefore the firſt Book of Saun- 
ders 74. in the Caſe. of Deacock and Beft, 
makes a true Diſtinction between Counties 
Palatine, and other Inferior Courts; for the 
County Palatine is a General Court, for all 
the wg of that Palatinate, and not 
merely for the Cauſes ariſing within the Pa- 
latine; for if a Debtor goes from the Fo- 
TR RY a ! 


* ä 


” 
——— _ — * — K — * —__ —_— 


2 amd 5 * 


Law of the ſame King, the County of London qua talis 


then ſtood upon the ſame Footing in regard to zon-/oreigy _ 


Pleas as all the other Counties in the Kingdom : But this 
Charter goes on, and farther grants that a/ Debtors 
who owe the Citizens of London any Debts ſhall pay 
them in London, or agony themſelves in the City, by 
ſhewing that they owe no ſuch Debts; but if they will 
not pay the ſame, nor come thither to clear themſelyes, 
the Citizens to whom ſuch Debts are due, may take 
ramia, within that City, Burough, or County, where he 
remains who owes the Debt, *'  _ 


% 


The Hiſtory and Praflice © 
reign into Palatine, his Objections go along 
kim, as much as if he went from one 
Nagdem to another; and if it were other- 
. " wiſe a Palatinate Juriſdiction would be 
page! 90. * Shelter and Aylum to Debtors; for no Pro 
ceſs but the ſupreme prerogative Proceſs runs 
there; and therefore it is truly determined, 
though the Cauſe of Action be out of the 
_ Palatine; yet if the Party be a Subject of 
e that Palatine, as he is by coming into that 
Dominion, that the Action there N be 
brought againft him. | | 
Secondly, Of Tempos Courts in Ex- 
land, cheſ ny" de divided into . 12 
(win) 
We”. irt Curie Polatinte:” 
_ Secondly, Inferior Courts. 
Thirdly, Courts not of Record. 
Fiel Courts Palatinate, which are W 
Firſt Cheſter ; ; Secondly, ' Durham, erected 
by William the Conqueror; and Thirdly, 
Lancaſter, erected by Act of Parliament in 
Edward the Third's Time: T heſe were Su- 
perior Courts within their Juriſdiction, in as 
ample a Manner as a Court of Weſtminſter, 
and the King $ ordinary Writs do not run 
there. | 
. Secondly, Inferior Cotrts of Record; hey 
are all the King's Courts, though another 
may have the Profits, and they fit either 
mediate or immediate from the King; and 
they are either erected by Letters Patent 
from the King, or by Preſcription; and the 
Proceedings are preſerved on Rolls, Which 
„ of ſo high a * * N are to be 
8 2 12 Stried 


/ 8 


\ 


# 
N ** 


of the Court of Common Plan. 1 
* tried by themſelves; only ſome of theſe *Pager 91. 
have Franchiſe to hold Pleas within ſuch a 
Compaſs, through theſe Breve Domini Regis 
non currit, | 
_ Thirdly, Courts. not of: Record, ſuch as 
the Court Baron, Hundred Court, and Coun- | 
| ty Court, 8 i 
There are no "Plots to the Juriſdiction of Co. 4. 

the Courts at Weſtminſter in tranſitory i Ik, 18. 
tions, unleſs the Plaintiff by his Declaration 0” 
ſhews the Cauſe of Action accrues within 
the County Palatine, or if it be between the 
Scholars of Oxford and Cambridge. 
Nor in local Actions, unleſs within thaſe 
Juriſdictions, where prove Domini Regis non 
currit.. 
For where a F ranchiſe, ichen by Letters 4 Inf. 224. 
Patents or Preſorip oF hath a Privilege of 
holding Pleas within their Juriſdiction, if the 
Courts at Weſtminſter intrench on their Privi- 
leges they muſt demand Conuzance; that is 
dente that the Cauſe may be determined be- 
fore them; for the Defendant cannot plead 
it to the Juriſdiction; ; and the Reaſon is, 
becauſe a Defendant is arreſted by the King's 
Writ; but within a Franchiſe, where the 
King's Writ doth not run, he is not legally 
convened, and therefore may plead it to the 
| Juriſdiction ; but the Creating a new Fran- 
chiſe does not hinder the Writ from having i 
the ſame Juriſdiction over the, Cauſe#but 1 
grants * Juriſdiction to the Lord of the Li- . 92. 
berty; and whenever the King's Courts in- 1 
trench on * eas _ may make his 
| Claim, 
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ſeription, have of demanding Conuzances of 


2 Joſt. 140. 
| Pagen 93, * another of the King's 5 Oy to which he 


; N | wee Wherever ph 


denied, though the, Cauſe accrued. within 3 


it be of Record, becauſe all Courts of Re- 
have the Profits of them. Co. Lit. 117. 6. 
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Claim, and demand that the Cauſe be deter. 
mined before him. | 
So that the Pleas to the Juriſdictions of 
the . at Weſtminſter are, 
Antient Demeſne. Herne's Plead. 3 61. | 
Held of the King's Manor. Hay/. 103. 2. 
Counties Palatine. . Raf. 419. Here 7. 
Cinque Ports. 
We are now come to the Privileges that 
Franchiſes by Letters Patent, or by Pre- 


the Courts at #2 eftminſter ; 3 — here we will 
conſider, 


Firſt, What | Courts can demand: Conu- 
zance. | 


Secondly, Of what and whate they | ſhall be. 


their Juriſdiction. N 4 
Thirdly, The Manner and Time of ae 
manding it. 2. | 


. What Court can demand, Conu- 


No Court can mand Cn: one; 
cord are the King's, though another may 


So that although the Cauſe goes out of the 
King' s Courts at Weſtminſter, yet it goes to 


as granted the Privilege of determining the 
Cauſes ariſing within a limited Juriſdickion; 
but it is below the Dignity, of the King's 
Courts to part with any Cauſe to another's 
cop ſuch as the — Court, c. 


of the Court of Common Pleas. 
| Whereyer the Defendant can plead to the 
Ju uriſdiction of the Courts at Weſtminſter, there 
the Franchiſe may, demand Conuzance, but 
not vice verſa. 
Secondly, Of what they can demand Co- 
nuzance, and whether it ſhall be denied, 
though the Cauſe accrued within the Juriſ 
diction. 1 5 
They have Conuzance of local Actions; 1 Sid. 103. 
for as to tranſitory Actions, the Plaintiff ma 
ſuppoſe them to ariſe in what County he 
pleaſes; but if they are laid in the County 
Palatine, it being a ſuperior Court ſhall 1 
have Conuzance; as if it be between the _ 
Scholars of Oxford and Cambridge in a tranſ- 
itory Action, the Univerſity ſhall have Co- 
nuzance, becauſe by their Charter confirmed 
by Act of Parliament they ſhall have Juriſ- 
diction over the Perſons of their Scholars. 
Firſt, Where the Franchiſe cannot give a Failure 
Remedy, and there would be a Failure of of Jullice. . 
Juſtice, 'it ſhall not have Conuzance, al- 


though. the Action accrued within their * | 
riſdiction. ' 


* As in Quare Impedit, becauſe they can- Pagel 94 


not ſend a Writ to the Biſhop ; nor in Reple- 4 E. 3, 29. 
vin, becauſe, if the Plaintiff be nonſuited, a 89. 


ſecond Deliverance ſhall be granted, which 14 H. 4. 20, 


the Franchiſe cannot do. 5 2 pr 31. 


Nor in Waſte, becauſe by the Statute the n 
Writ muſt iſſue out of the Chaucery at mm. 7 
minſter, and theſe Writs are returnable into 
the King's Courts there; and not into any 
Inferior Court, iy . 
95 Nor „ 
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Nor in Admeaſurement of Paſture, be. 
cauſe the Franchiſe cannot grant a Writ a 
fecunda Superoneratione. 
So if a Fine be removed out "of the Fw 
chiſe by Writ of Error in B. R. and a Scire 
fac iſſues out to have Execution, they ſhall 
not have Conuzance, becauſe the n never 
parts with the Records of his Court, and 
" it they can' do no Ee to the 
arty. 

2 Ven. 363, If a Scholar of Oxford or b be 
ſued in Chancery for a Special Performance +4 

a Contract to leaſe Lands in Middje/ex, the 
Univerſity ſhall not have Conuzance, be- 

cauſe they cannot ſequeſter the Lands. 
If a Treſpaſs. be brought within a Fran- 
chiſe againſt a Foreigner who has nothing 
within the Franchiſe, Conuzance ſhall not 
be granted; for they cannot oblige a Stranger 
to anſwer who N nothing n the 

„ rann, 
page 19g. * Secondly, And as they mall not here Co- 
Privilege of nuzance where there is a Failure of Juſtice, 
7 54 ſo ſhall they not likewiſe where the 1 * is 
er. 3 1.4 privileged Perſon in any of the ſuperio 

Courts at Weſtminſter ; for it would bei 4 
venient and below the Dignity of theſe 
Courts, that the Officers ſnould be com- 

Cont, Bendl. pelled to quit their Attendance, to obtain 
1 Jack in an inferior Court. 
Bro. Con. 3e. But the Defendant being in Cuſod* Mar 
iin the King's Beneb, or the Plaintiff's com- 
mencing 5 Suit in the Exthequer on a Nu 
minus as Debtor to the King, are not ſuch 
Privileges a as Ds, ouſt an infer! lor Juriſdic- 
| | „ tion; 


/ 


# 
of the Court of Common Pleas. 

tion; for they are nom grown the common Han. 50g; 
Way of iſſuing in thoſe Courts. Tm" 

Noe: can they have Conuzance of ſuch 14 H. 4+ 20. 
Actions which were not in Et at the Time 
of their Charter, but created ſince by Act of 
Parliament. 
But if an Action of Law is given agnias a 14 . 4. 20, 
Perſon by another Name, as Debt againſt 22 E. 44 as 
an Adminiſtrator, they ſhall | have Conu- | 
zance. 
Thbiraly, The Manner and Time ol . 
manding it. oF 
As to the Manner of demanding it by pn. 12. 
Letter of Attorney, the Letter of Attorney! vid. 188. 
muſt be in Latin, and preſent in Court; and 
if the Conuzance be demanded by Virtue of 
a Charter, Time out of Mind, or by Pre- 
| ſcription, there an Allowance muſt be plead- 
ed before Juſtices in Eyre: Co. 9. Abbot de *Pagerg6. * 
Strat's Cale, 
As to the Thane. it a be demanded: Sid. 103. k 
before an Imparlance, and the ſame Term 
the Writ is returnable after the Defendant 
appears, becauſe until he appears there is no 
Cauſe in Court; otherwiſe there would be a 
Delay of Juſtice ; for if Conuzance after 6 H. 3. 9, 7 
Imparlance when the Defendant has a Day io. 
already allowed him, he would have two 
Days, ſince when the Conuzance is allowed, 
the Franchiſe prefixes a Day to both Parties 
to appear before them; and it is the Lord's 
Laches, if he does not come ſoon enough, 
ſo as not to v epr the Parties. 1333 Baſt, 128. 


Ne Hiflory and Prattice 
We are now come to the ſecond Sort of 


Plaintiff | 
9 che Perſon of thr} ” ay 


Pleas i in Abatement, VIZ. 


| be: Defendant. 
' Find, 1 iſt, Te 0 the Pen of the Plaintiff; and 
the Perſon of here are the following Diſabilities which may 
| the Plaintiff, be pleaded in Abatement of the Writ, and 
„the Plaintiff ſhall not be anſwered until he 
| hath removed them; and therefore by the 
ancient Law he was faid- to loſe Lö le- 
gem, becauſe he was not rectus in Cur until 
e had removed ſuch Impediment. | | 
Frl. Firſt, Outlawry; for until this is reverſed, 
"Outlawry, 1 or the King has granted his Charter of Par- 
Dy 5 "2g. * don, he is out of the Protection of the Law, 
AT. 49. B. becauſe he would not be amenable and 
Laabil ty 25. attendant to the Law, and ought not to have 
Pager 97. any Privilege from it; but none ſhould be 
. * outlawed until after the Exigent be return- 
aged; for the inquiring after him in the County 
is in order that he may appear; and there- 
fore if he does appear at the Return of the 
EErxeigent the Law is ſatisfied, and the Out- 
lawry muſt not be recorded againſt him. 
Dad. plit But this Diſability | is only pleadable when 
399. the Plaintiff ſues in his own Right; for if 
he ſues in auter Droit, as Executor or Admi- 
niſtrator, or as Mayor with his Commonal- 
: , Outlawry ſhall not diſable him, becauſe - 
l 15. the Perſon whom he repreſents has the Pri- 
"© ** "*vilege of the Law; and not ſuing for.him- 
ſelf, where he has the Advantage of another, 
that i is no Objection to his e 
| or 


* 


W 8.” 


__ 


* as Court of « Common Phes. | 


or [Le Reaſon why: he ſhould not be an- 
ſwered. 2 9 
Nor when he brings a Writ Fo, cr to Co. Lit, 666. 1 
reverſe an Outlawry, ſhall Outlawry in that Dod. plit. 
Suit, nor at any Stranger's, diſable him; for 33 a. 4 116, 1 
if he were outlawed at ſeveral Mens Suits, 7 N 
and one ſhould be a Bar to another, he could 

never reverſe any of them; the Outlawry r 
itſelf is no Objection, for chat would be Ex- 
ceptio ejuſdem rei cujus petitur Diſſolutio 

nor is another Outlawry pleadable in Bar to 

ſuch Writ of Error; for 1 two erroneous 

* Outlawries would be irreverſable; and Pager g8. | 
therefore that is tantamount to Exceptio 8 
dem rei cujus petitur Diſſolutio; ſo if there be : 
an Attaint brought on a. Verdict, Outlawry 

grounded on that Verdict ſhall not be 1 

ed in Bar, for the Reaſon above. 

As this is a Dilatory Plea, when it is Dog pic. 
pleaded in another Court than Where the 393 6 
Outlawry ifſued, the Defendant muſt brir g stamſordioz. 
it in immediately ; for this being in-Delav, Fitz. Cor. 
if the Courtthould give Time, and it ſhould 3. 
not be brought in, then the Delay of Juſtice Fw 4 
would be from the Court, and ſince” there is 
a Way of having it immediately, by pro- =o, 3 
ducing it under the Great Seal, no Time | 
ſhall be given to bring i it /ub pede Si ills; but _ 
other when it is in the ſame Court, for 

then his Record is already in Court, 

In pleading Outlawry in Diſability in ano- 
ther Court, the ancient Way was to have 
the Record of the Puten itſelf ſud pe ub 41 
Sigilli by Certiorari and Mi FHMUS ; 
* ä it is now hee x T 
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plead the Cap. utlegatum under the Seal of 
the Court from whence it iſſues; for the 
Co. Lit. 128. Iſſuing of Execution could not be without 
Clerk's En- the Judgment; and therefore ſuch Execu- 
: e tion is a Proof to the Court that there is ſuch 
monte, a Judgment, which is a Proof that the De- 
Laber s Plea of Matter of Record is proved 

by Matter of Record; and therefore appears 
*Pagergg. to the Court not to be meerly dilatory; 
and therefore on ſnewing ſuch Execution, 
If the Plaintiff will plead Vul tie] Record, 
| the Court will give hs Defendant a Day to 
bring it in; but where you plead Excom- 
munication, it is not ſufficient to ſhew the 
Writ de Excommunicato capiendo under the 
Seal of the Court, for the Writ is no Evi- 
dence of the Continuance of the Excommu- 
nication, ſince he may be aſſoiled by the Bi- 
| ſhop, and that will not appear in the King's 
Court, becauſe ſuch Aſſoilment is not re- 
turned into the King's Court from whence 
ſuch Significavit is ſent; but the Reverſal 
of the Judgment of Outlawry muſt appear 
in the ſame Court where the Outlawry is 
returned; and therefore the Iſſuing: of the 
Execution is a ſtrong Proof of the Continu- 
ance of the Judgment ; and if it is denied on 
the other Side, NY will give him a Day to 
maintain his Plea; but in Caſe of an Ex- 
communication, the Iſſuing the Writ is no 
certain Proof of Excommunication, even at 
the Time of iſſuing the Writ, for he might 
. be aſſoiled between the Significavi# and the 
Iſſuing the Writ De  Excommunicato capien- 


<a; ;. and therefore Mere ma be a Certificate 
under 


4 


— f69- * ae Us . 


— 


of * Court * Common Doe 


under the Seal of the Biſhop to maintain the 
Plea fince it is dilatory ; and the Court, on Fits, Cor. 
ſhewing only the Writ 4e Excommunicato 235: 
capiendo, have no Ground to give the De- 5 = 4.16. 
* fendant Time; beſides it is below the Dig- 296. 22 
nity of the Court to write to the Biſhop to Page 00. 
ſatisfy Dilatories; and there is no Way by cad 
Certiorari or Miltimus to bring it in. 
Outlawry in a County Palatine cannot „„ 
pleaded in any of the Courts of Weſtminſter ; 
for he is only ouſted of his Law within that 
Juriſdiction, and it ſhall not extend to diſa- 
ble a Man in another County where they 
have no Power; for the County Palatine 
being a Royal Joriſdiction within Bounds, 
the * the Privileges of Law, within that 
Juriſdiction, can be no Diſadvantage to him 
in another County; and if he does not live 
within the Palatine Juriſdiction he is not 
obliged to attend there; but it ſeems that 
Outlawry in the County Palatine of Lan 12 E. 4. 16. 
ceſter may be pleaded in the Courts of V eſt- 
minfter ; becauſe that County was erected 
by Act of Parliament in the Time of Ed. 3. 
but Durham and Chefter are by Preſcription. s 
Wherever Outlawry is pleaded, it may Co. Lit. 6 3— 1 
always be pleaded in Abatement, but not in Doct. plit. 
Bar, unleſs the Ground or Cauſe of the 595. 
Action be forfeited; not in Bar in real Ac- 
tions where the Fand } is forfeited, nor in per- 
ſonal Actions where the Damages are uncer- 
_ . , 
i for deny may be Jade?” in 
Bee to by Actions S 725 and 
Tenements, as well as Goods and Chat- 0 
f O 2 1 i tels, : 
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2Lut.1513,4, 
1604. 8 
ar H rut. 

9 Lev 29. 
Co. Lit 128. 

5 Co. 109. 

2 Lut. 1513 

Dyer 9. 

t C10. El, 262 


The Hiſtory and Practice 
* tels, for all his Lands are ferited by che 


Felony. 


Outlawry may be Neaded in " 5 after it 
is pleaded in Abatement, becauſe the Thing 
1s forfeited, and the Plaintiff has no Right 
t0-recoOvner....: i. 

In Real or Perſonal Actions where, the 
Damages are uncertain (as in Treſpaſs, of 
Battery of Goods, of breaking his Cloſe, 
Se. and are not forfeited by the Outlaw 


there the Outlawry muſt be > PR in Diſa- 


bility of the Perſon: 
Caufe of the Action be forfeited by the Out- 


But if the Ground or 


lawry, as in Action of Debt, Detinue, Cc. 


the Outlawry may be PEAR, in N to the 


Action. 


Owen 22. 


If Outlawry be pleaded 4 in Bar or 


Abatement, and the Plaintiff: replies Nl . 


tie! Record, and the Defendant has a Day 
given him to bring in the Record, and in the 
interim the Plaintiff removes the Record by 
Writ of Error, and reverſes the Outlawry, 
though the Defendant fails in my in 


the Record, yet this ſhall not be fatal and 
peremptory on him; for in the firſt Caſt he 


Plaintiff was actually diſabled from Hung, 
not having then his Liberam Iuagem. | 


*Page202. 
| Co, Ii. 28. 
Dot. plit. 
. 


ſhall have Liberty to plead 2 new Bar; and 
in the ſecond, the Judgment ſhall only be 
Reſpondeas ouſter ; becauſe his Plea was a 
true Plea at the Time of pleading it, and the 


* 75 
Ko „„ ts 


* So that Outlawry does not ab#e the 


Writ, but is only a Temporary Impediment, 
that diſables the Plaintiff from proceeding; - 
for * e a Charter of Targon of or 
8 : 1 


reverl 


f the Conte of Common Pleas. 


reverſing the Outlawry, he is teftored't to his 
Law, and ſhall oblige the Defendant to 
plead to the ſame Writ. | 
The ſecond Diſability i 18 Excommunica- Second, . 
tion, and this cannot be pleaded after gene- Excommuni- 
ral Imparlance; for thereby the Plaintiff is Lo. 366. 
admitted to be aà good Plaintiff, but after a Plac. 32 3 
Special Imparlance it may be pleaded. 5 
When this is pleaded, the Biſhop's Let- i 
ter under his Seal, witneſſing the Excommu- 
nation, mult de ſhewn ;. and though the 
Plaintiff cannot deny a Plea, yet the Writ 
ſhall not abate, but Defendant eat inde . Wo. 30 3 
die, becauſe the Plaintiff upon producing his Bro. 2 
Letters of Abſolution ſhall have a Ręſummons co. 114. 
or Reattachment; if in Appeal the Defendant Bro. Excom. Fr 
pleads Excommengement in the Plaintiff, 25 10 wr 
he is let out on Main-Prize until the Plain- apt 
tif purchaſe Letters of Abſolution, for then 44 8. 3 7. 0 
he muſt plead in chief _ , 4 
But in other Caſes, the Writ ſhall abate _ 
if the Matter pleaded cannot be denied, ex- 
cept Outlawry, when the Plaintiff purchaſes 
a Pardon before Judgment is entered upon ; 
the Plea or reverſes it by „„ Zh hs 58 | 
Excommengement is a4 good Plea to an O0. WE 
Executor or Adminiſtrator, though they ſue 43 k z. 1 5 
in auter Droit, and the Difference between Theol. 11. 
this and Outlawry is, that an excommunicate 2½Ed. 4 40 
Perſon 1s excluded from the Body of the Page203. _ 
Church, and is incapable to lay out the 
Goods of the Deceaſed to pious Uſes; but 
the Outlaw, though incapable of Law for 
his own Benefit, may be allowed to do al! 
Charitable Actions for the Soul of the De- 
"MF 3 _ ceaſed ; 
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ceaſed ; and it is one of the Effects of Fx. 


communication that he cannot be Procura- 
tor or Attorney for any other Perſon; and 
therefore cannot repreſent the Deceaſed. A 


12 Co, 61, Excommunication is no Plea on a Qui 


tam, becauſe 1 it is for Example, and the Sta- 
tute having given the Informer an Ability to 
Tue, and not excepted excommunicated r- 
ſons from the Liberty of informing, he is 
enabled to ſue by the Statute, notwithſtand- 
ing the Cenſures 25 the Church. 
Theol, 10,11, When Prohibition is brought againſt the 
Excom- Biſhop, and he pleads Excommunication 
mengement again the Plaintiff, and in the Excommu- 
. nlcation there is no Cauſe of ſuch Excom- 
28 E 3 27. 
8 Co * munication ſhewn, this is no good. Plea; 
| Though it be for in ſuch Caſe it will be INNS” that the 
for another Excommunication was for endeavouring to 


re - hinder the Biſhop's proceeding by Applica- 


tion, the 
Plainti# ſhall Excommunication. were along it would 


not de diſ- deſtroy all Prohibitions, and the Plea of 
abled becauſe * ol Rp in this Caſe is Exceptio 
 himlſelfis Fr 
ejuſdem rei cujus petitur Diſſolutio. 


Weges 4. In an Action U th by the Bailiff and 


| Theol. 11. Commonalty, the Defendant ſhall not plead 


30 E. 3 4. Excommengement in the Bailiffs, becaule - 
Co. Lit. 134. they ſue as a Corporation, and a Corporation 


cannot be excluded from the Communion 0! 
the viſible Church. 


Bro Ex _ When E is pleaded 'Y 
com. 3. the Plaintiff, he ſhall not reply that he, — 


a fl appealed from the Sentence; for the 


Roll 226. tence is in Force until it is repealed,. an 


Pita Gen. whilſt 3 it 1s in F orce he cannot en in any, 


10. 192, 3, 8 ; | | of 
74s 75 76. Ng | 1 


tion to the Temporal Court; and if ſuch 


1 the Court fi Ching Pha. 


of 8 Courts of Juſtice; but he may reply 
that he is abſolved, for then his Diſability is 5 5 


taxen away. 
In the T. imes of 8 Excommenge- 16 E. . 
ment certified by the Pope, or Delegates 1 h 
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commiſſioned by him, did not diſable the 1 . Tbs: 

Plaintiff; becauſe the Courts: had no Perſon Bro. Ex- 5 
to whom they ſnould write to have him com 17. 

aſſoiled: and it ſeems by this, that if the 22 E. 4+ 29. 

Sentence be a Nullity, as if they excommu- 

nicate for a Temporal Offence, the King's 

Court will write to the Biſhop to aſſoil him; 

and when the Plaintiff brings in the Letter 

of Abſolution, the Court will oblige the 5 

Defendant to plead in Chief. 

The Court will not receive the Certificate Bro 0, Ex- 

of Excommunication of one Biſhop from = VIE 
another, becauſe they muſt have the Certifi- 20d. . 
* cate from the Biſhop whoſe Subject he was; 8 Co. 668. 
and he might have been affoiled by his own Co Lit. 134. 


Ordinary after WE. firſt Certificate to che Bi- a 225 
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Not will they r receive a Certificate from a. Bro Exec m. 
Biſhop deceaſed, becauſe he may ſtand al- | 
foiled by the preſent Ordinary that now is, fre e. 8 
after the Deceaſe of the Biſhop who has cer- 1 Ro 883, 
tified; and the Court will not receive any 
Certificate, but from ſuch Perſon, to whom .. 

they can write to aſſo lil. 

The third. Diſability. is Alienage, wht Third Aue. 3 
one is born out of the King” s Liegeance; for nage. 
none ſhall maintain any Action either Real Co. GP 8. n 
or Perſonal whilſt he is ſubje& to an Ene = 
to the King; but this Impediment. may be Co. Lit. yy” = 
removed by being 

5 : 0 4 | Naturalized 
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Bro. Denz. 10, 


Co. Lo 129 that "hf be in Diſability of the Plaintiff; i 
but if it be an Alien Enemy, it muſt be 


Page 206. 


Co. Li. 129. ſue for the Convent, becauſe he ſues in his 
| Corporate Capacity, and not to recover for 
himſelf, or to carry the Goods or Effects out 
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De 2 ary. and Prodi 3 


* | Naturalized by Act of N = 
Infranchiſed, or by Letters Patents. 


5 
* 


Co Lit. * 
Yely, 198. 


that he ſhould ſettle. _ 
If it be pleaded in an Alien in League, 


pleaded to the Action, becauſe it is forfeited 
to the King, as a Reprizal for the Damages 


„ 8 by the Dominion in a with 


Im. ; 
But an Alien Ear that is Prior, may 


of the Land. 
Cro. El. 142. 


Wentworth 


Owen 435. Executor; for on the one Hand it is ſaid, 

that, by the Policy of the Law, Alien Ene. | 
mies ſhall not be admitted to Actions to re- 
, cover Effects which may be carried out of 


the Kingdom, to we 


1 Davy, 325, Utility muſt be preferred to private 


Charter 4 


the Law allows ſuch Alien Enemies to pol- . 
ſeſs the Effects as Ra as an Alien F riend, it 


muſt 


But an Alien in League ſhall maintain 
erſonal Actions, or elſe he would be inca- 
1 Bull, 134; pacitated to Merchandize; but no real or 
mixed Action, becauſe there 1 is no Neceſſity 


It has been long doubted, whether an 
Executors 22. Alien Enemy ſhould maintain an Action as 


en ourſelves, and 
and therefore public 

Gabe. 
Cro, El. 683 nience; but, on the other Hand it is ſaid, 
theſe Effects of the Teſtator's are not 2 
101. feited to the King by way of Repriſal, be- 
Richfield and cauſe that they are not the Alien Enenues, ; 
Vx, v. Udal. for he is to recover them for. others; and if 


U 


of the Court of Common Pleas. 

muſt allow them Power to recover, ſince 

that there is no Difference, and by Conſe- 
quence he muſt not be diſabled to ſue for 
them; if it were otherwiſe, it would be a 
Prejudice to the King's Subjects who /could + - 
not recover their Debts from the Alien Exe- 


cutor, by his not being able to get in the | 
Aﬀets of the Teſtator. 


The fourth Diſability, is when a Man has Four. * 


ee 


Judgment given againſt him on a Writ o 
Præmunire facias, or is attainted of High Page207. 
Treaſon or Felony. 


The fifth. Dilabilies, 16 Popiſh Recuſancy Fiſth. Recu- 


convict; becauſe 3 Jac. cap. 5. diſables, to fancy. | 

all Intents, as Excommunication, except - 

| where he ſues for Lands, Tenements, Leaſes, 

Annuities, Rents, and Hereditaments, or for 

the Iſſues and Profits thereof, which are not 

to be ſeized into the King's Hands, his 

Heirs or Succeſſors. by 
Levinz. Ent. 10. adjudged good Plea, ; 

Vide etiam 3 Lev. 2. 


We are come now to che ſecond Sort of Second. per- 


Plea in Abatement, to the Perſon, (viz.) to 0x Nas 8 
the Perſon of the Defendant; and under this * 
Head 4 will be . to conſider the Pri- 
vilege that the Courts at Weſtminſter give to 
all Suitors in General, and their own O. 
cers and Servants in Particular. | 
As the Courts of Juſtice are open to all, 2H. 7. 2. 
ſo the Law protects the Perſons of thoſe who? my Ab. 


come to attend them both in going thither: H. 6. : 


and returning; but in this Caſe the Defend-4g H. 6. 8 


ant muſt appear in Perſon, that the Court 
f him, and that they . be 
i atis= | 


ak Hi _ and Practice 


fatisfied upon his Oath, that he was either 
proſcecuting or defending ſome Suĩt Pending 
| in that Court, when he was arreſted: 
2 Ro. Av. o if the Court gives either Plaintiff or 
19 4 Defendant Leave to go after Evidences'in 
 *Page2og. * any Cauſe depending in that Court, and he 
Fitz. Corpus be arreſted, he ſhall have Privilege. 
4 Casei. But if he goes without the Permiſſion of 
| Eod. the Court he ſhall not be protected; for the 
| Court will then preſume it to be only y an 
Excuſe to get free from the Arreſt. 
2 Rol. Ab. The Courts not only protect the Pbribrs 
273. of their Attendants, . but likewiſe alf the 
3 H. 6. 4. Things that are neceſſary for his Journey, or 
| the Defence of his Suit, but not Merchan- 
dizes or Goods for Sale of Traffick. | 
2 Ro. Ab If an Action of Debt be brought i in the 
274. Courts at Weſtminſter, and the Defendant is 
12 H. 4. 21: arreſted a ſecond Time in the ſame Action 
by Proceſs out of London, and the Defend- 
ant ſues an Habeas Corpus, and it appears to 
Pris? Brockett the Court, that it is the ſame Plaintiff, De- 
Fitz Corp fendant, and Action, and the Plaintiff being 
cum Canſa 20. called is nonſuit in the firſt Action, yet the 
| Defendant ſhall be diſcharged, becauſe at 
the Time of ſuing out the ſecond” Action 
they were legally attached in the ſuperior 
3 5 Ab. Courts: And therefore the Defendant ought” 
not to have been drawn from thence to 
Bro > Superſed, anſwer the ſame Action at the King's Suit; 
3 H. 5. 44. for as the Executive Power is lodged in the 
i King, it would be unreaſonable that this 
Court, which gives Relief to private Per- 
ſons, ſhould protect any Subject from being 
* to Juſtice for 9 * the 
. 


„ 2 


FF — 


Th 


of the Court of Comnion Pleas. 

Laws, which concern the whole Common- 

* wealth; the Courts not only protect the 3 
Parties themſelves, but all Witneſſes are 1 Moor 66. 
protected eundo & redeundo; for ſince they 

are obliged to appear by the Proceſs of that 

Court, they will not ſuffer any one to be 
maleſted, whilſt he 1 s paying Obedience o 

their Writ. 

Tbe e Privilege, which the Of- Officers, | 
ficers of each Court enjoy, is, not to be "We 
drawn out of their own Oourt, to be im- 
pleaded elſewhere; for as their Attendance 

is conſtantly to diſpatch the Buſineſs of the 
Court to which they belong, if they might 
be ſued in any other Place, their Cauſes 
muſt ſuffer, Becauſe they could not be ſpared . 
from their own Court to defend them. 
Whenever therefore he is impleaded out 3 Laſt. Cleri- 
of his own Court, he ſhall ſay, that he is Calis 3210 33. 
Attorney, Ge. of another Court, and con- 
clude with unde ne intendit quo Cu, Goc. hic 
plutum præd fon eum eee, velit ba 
debeat, * bf 
wderfivod} when the Bede 
Plaintiff e can tk the ſame Remedy againſt. 
the Officer in his own: Court, as in that where 
he ſues him; for if Money be attached in 
| an, Attorney's. Hands by Foreign Attach- Firſt. Nor 
ment in the Sheriffs. Court in London, he ſqucRemedy 
| ſhall not have his Privilege; becauſe in this 
Caſe. the Plaintiff wauld be remedileſs; for 
the Foreign Attachment is by the particular 
Cuſtom of London, and dees not lie at Com- *Page210, 
mon — 0 that. if che. — _ 
have 
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1 have his Privilege, the Plaintiff ſhould be 
| without his Redreſs. © 
=: Stund. 67, So if a Writ of Entry, or other real 
11 Action be brought againſt an Attorney of the 
| King's Bench, he cannot plead his Privilege; 
5 becauſe, if this ſhould be allowed, the Plain-. 
|. tiff would have a Right without Remedy; 
ti for the King's Bench hath not et of 
{ real Actions 

N So if an Attorney of the Common Phar be” 
1 ſued in an Appeal, he ſhall not have his Pri- 
1 vilege; for his own Court hath not Cogni- 
14 zance of this Action: a by this Protection 
1 he ſhould go unpuniſnect. 

Bro. Br. 25. It has been held by ſome of the Books,” 
534. 4. 53. that this may not be pleaded after Imparl- 
57.15. ance, becauſe by Imparling he affirms the 
22H. 6. 71. Juriſdiction of the Court, which by this Plea 
41 he would ouſt. 
we But in all theſe Caſes (except 22 . 6.71. * 
MY it is not ſaid, whether it was a ſpecial or 
i general Imparlance; ; and after a general 
[oY Imparlance, it is certain, it cannot be plead- 
=—_ 0G for the Pe then muſt Prad in 
WW Bro. 15. 22 H. 6. 71. hone: was a Goda pen 
= Lance, &c. (viz.) Salvis omnibus Allegationi- + 
3 us Exceptionibus omnimodis, tam ad Breve 
4 quam ad Narrationem, and the Court would 
1 not allow the Defendant Privilege; becauſe 
1 ages! 1. * ſays the Book, by Imparling he has admit- 
1 | ted the Juriſdi&tion of: the Court; but the 
By true Reaſon of that Reſolution ſeems /to be, 
4 can by my a he nn him. 
1 * * 
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1 the Court of Common Pleas. Td 


ſelf to take Advantage only of the Defect in 2 Ro. Ab. 
the Writ and Count; but had he obtained 55 6 
. 
from the Court a General Special Imparlance, Lat. Io. 
(viz. ) Salvis omnibus & omnimodis Advanta- 
giis & Exceptionibus, he might then have 
pleaded his Privilege; for that is not to ouſt 
the Court of their Juriſdiction, but is a Pri- 
vilege which each Court allows to the Of- 
ficers of the other to be ſued in their own 
Court only, and the modern Authorities are 
expreſs, that Privilege may be pleaded alter 
a General Special Imparlance. «» 3 
But the Privilege, which the Court in- - Ga % Caſe. 
dulges their Officers with, is reſtrained to Hob. 177. 
the "Suits: only, which they bring in their Second. In 
own Right; for if they ſue or are ſued as _ 
Executors or. Adminiſtrators, they then re- 
reſent common Perſons, who have not that 
| nN ſo that when an Attorney is ſued 
as Executor or Adminiſtrator, he may be 
impleaded i in another Court; for he 1 is ſued OS 
as in auter Droit. 
So if an Officer of one Gora ſues an Of- 2 Ro. Ab. 
ficer of another Court, the Defendant ſhall 42 
not plead his Privilege ; ; for the Attendance 3 i 195. 
of the Plaintiff is as neceſſary in his Court, Screggs. 
as the Defendant's in his; and therefore the 
* Cauſe is legally attached in the Fouls *Page212, 
where the Plaintiff is an Officer. 
The "_ * 85 of . as is 


men- 
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mentioned, was becauſe the Attornies and 

Officers of the Court were obliged to attend 

the Court, and to do their Buſineſs there; 

" ns is a real Reaſon why an Attorney that 

not be drawn out of V minber- Plan into 

AJaserior Courts; for they cannot attend the 

Buſineſs of the Courts of eftminſter, and a 

Suit brought againſt them in the Country; 

this was likewiſe a good Reaſon in Relation 

to the' King's Bench; and Common Pleas, and 

Chancery in its Original; for the King's 

Bench and Chancery being ambulatory with 
the King, ubicunque fuerit in Anglia, if the 
Officers of each — were drawn by Suits 

- into the other, it might be a Prejudice to the 

Buſineſs of the Common Plaas. 

So if a privileged Perſon brings a joint 

Action with others, he loſes his Privilege in 

this Caſe, becauſe the others are not Officers 
of the Court, nor intitled to the Attach- 

ment which the Court n o their own 
, | Miniſters. EO | 

DV / So if an Action be broug whe againſt kim 
Godb. 10. and ONO he — not hae n 99 - 4 
| . N ar - 3 


bot mention a gie v Word el «a + rh Fo the 11 | 

vilege, ſo that the Readers are left in the atk as tothe | 
Time when this Privilege was firſt pleadable by an At- 
torney of the Court. Certain it is, that Britten, Wbo 
has written the cleareſt and moſt methodical. Treatiſe of 
the Laws and Proceſſes of our Law-Writs, i 1s totally 

filent with reſpect to this Privilege. It ſeems to be of 

no very ancient Date, as the modern nonſenſical Jargon 

of a General /pecial-Imparlance (mentioned in che * 

Feeding Page) ſufficiently mien. 
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of the Court of Common Pleas. 
for he would then deſtroy the Plaintiff's Ac-1 Vent. 288, 
tion; for the Plaintiff muſt ſue the others by ze. 
original Writ, and him by Petition to the: e g ar, 
ices; but this is to be underſtood where: R., __ 
* the Action is joint, and cannot be ſevered; 255. 
for if the Action can be ſevered without do- 14 H. 4. 21. 
ing any Injury to the Plaintiff, the One 2 fa, 6 $3. 
ſhall have his Privilege. P — 
If an Attorney of the Common Foie 1 in 
Cuſtodia Marſballi for Want of Bail at the 
Suit of A. he may plead his Privilege; for 
though he be taken upon Bill of Miadigar, 
or Latitat, and in a common Perſon's. Caſe, 
if he were brought in by ſuch Proceſs, he is 
to anſwer to the Plaintiff's Demand againſt 
him by Bill, and not to the 3 that 
brought him, yet ſince Aus Legis Nemini 
facit Injuriam,.. ſuch fictitious Treſpaſs to 
bring the Party to-appear ſhall never ouſt the | 
a of his real Privilege. 
But if he be in Cuſtad Mar at Fe Cuic of 2 Ro. Ab. 
A. and B. declare againſt him in Cuſiod 275. 
Mar, he ſhall not plead his Privilege againſt 
eB. becauſe, B. Ae againſt him collate- 
rally, as he i is in Priſon at the Suit of A. and 
as to B. he 1 * mg * Cuſtod Mar; 7 be- 
ing once ouſted; of his Privilege. at the 
of A. ron, can no longer 8 oo 
in the other Court, but is fixed in the King's 
Bench, and therefore cannot by the as. at” 
tion of the Neceſſity of his Attendance ouſt » BR 
| the Plaintiff of his Action-. „ * 
Ihe Court not only nee 1 own Bro. pr: . 
Omen but likewiſe the Tenants and At- 
tendants of their Officers, that they ſhall 
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op el Pe not to be impleaded, but in the Court 


34 H. 6. 15, where their Maſters are Attendants; but it 
- "muſt be ſuch Servants as are neceſſary to 
them in their Attendance; for they ſhall not 
have the Privilege for any others. 


6 6. 15. Thus the Plaintiff may reply, that the 


Bro, Traverſe Defendant is Servant of an Officer in the 
27. Court; but that he is Huſbandman in the 
Country, and traverſe, that he is Servant to 
the Officer, on his Attendance to the Court. 
Me come now to other Pleas in Abate- 
Miſnomer. ment of the Writ itſelf; and the firſt of 
Miſnomer, ſince the Names are the only 
Marks and udicium of Things, that hu- 
man Kind can underſtand each other by, it 
the Name be omitted or thiſtaken, there is 
a Complaint made againſt no Body; that is, 
no Complaint at all made; therefore we 
muſt firſt ſee, what the Law 1 is, if the nt : 
be omitted, w | 
Firſt, In Didlerathoine | Td 
Secondly, In Grants and Obligathahie. 
As to the Miſtake of the Name, 

_ Firſt, In Declarations, if the Name be 
omitted on the Giſt of the Action the Deela- 
ration is bad; but if ſome Thing be omitted, 
as the Lach of the Names to what Was for. 
merly ſaid, yet is not the Declaration bad. 
Cro. El. Law F. Low in an Afampſit declares thus, 
& Saunders J. L. Queritur de Thom. Saunders, Se. cum 
913. ”n Confideratione, quod idem J. L. would 
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*Page2r 5. * marry the Daughter of the ſaid Thomas 


Saunders, ſuper. ſe Aſſumpſit to pay him 1008. 
the Declaration is bad, though after à Ver- 
dick becauſe | it does not lay, præd Thomas 

0 Saunden 


„ 


of the Crurt Pa Commoin oY 


Saunders ſuper ſe, Sc. for no Body is en- 
preſiy charged with Aſſuming, and when it 
is indifferent whether there be any Injury or 
no, it is not by the Court to be fu Pp 
But if the Plaintiff counts a *. On. Jac. 0 
ſeized of the Manor of Dale, aud * F. J. Watts Caſe 
vies 2 Fine of the Manor of Dale, without * 5 


ſaying pre J. 8. or de Mauer pred”, theses 5 
after Verdict ff ſhall be taken to be fo, for he 7 5 # | 
5 named to be ſeized, and this by Ver . 20 


* 
5 
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ing found, it is neceſſary it ſhould be 
wende of? J. $. mentioned; for here it by "rok 
Way. pony” be taken indifferencly either 3 
wy. © 
And In Grants aud Obligations; 14 
either the Chriſtian or Surname be wholly 
omitted, it may be ſupplied by Averment; 
if there be. no Chriſtian Name, there is no 
mee to any other Name, but chat it 
may be averred; of which ſee hereafter. | 

Thirdly, As to the Miſtakes of Newer ir 7 
is to be known firſt, What Names may, or 
* not be miſtaken, and who ſhall take 

antage of that M ſt ke. 

Fir, What Name may, or may not be 
miſtalen,1 is only here to be conſidered ; for 
who may or may not take Advantage bf 
Wilt Miſtake, will fall under” Pleas to o the Wiege: 

8 ; 

And Fir, As to Miſtakes in e Nu as y 
themſelves ; Secondly, In the Additions: SS of.» 
Fin, A to the Names themſelves; and Pee | 
they ate twofold, either * natural Perſon 
or _— Politick. 9 2 n 
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5 Hiss, The Names of N atural Perſons are 
| again twofold, Chriſtian and Surnames. 6/2 


a Fat, Chriſtian Names; and here it is to 
be conſidered, if it be wholly miftaken ; 


[4 ' Secondly, If it be truly put at firſt, and varied 
from terwards. | 


cad, F + Kirſty If it be RH, 8 and this 


640, is; regularly fatal to all ee, Inſtruments, not 


1 Only to Declarations, but Grants and Obli. | 


t. 3 


Owen 107 Sations; allo the Reaſon is, becauſe it is re- 


Dy. 279. a pugnant to the Rules of the Chriſtian, Reli- 
cont. ide gion, that there ſhould be two Chriſtian 
ee 26. Names, for that allows no rebaptizing ; 
therefore you cannot detlare againſt the Pay- 

ty but by that Name in the Obligation, and 

bring in his true, Name by an Alias; for 

that ſuppoſes the bande e of ty two. Chriſtian 

Names, and you cannot declare againſt the 

Party, and aver he made the Deed by his 

wrong Name; for that is to ſet up an Aver- 

ment contrary to the Deed, and there is that 

Sanction allowed to eyery ſolemn Contract, 


that it cannot be ſuppreſſed but by a Thing 


of equal Validity; and if he be impleade 
*Page217-* by the Name in the Deed, he may plead 
that he is another Perſon, and that is not his 


Deed. . ri's 
1 


Co. Lit. 3. And E IX Edward obliges/ 7 
135. 


46 E. 3. 22. Edmund, it is Error: And though a 
M2 2. 3 ſon cannot have two Chriſtian Name: 
: done and the ſame Time, yet they may 
348.6. 1g, according to the Inſtitution of the Ch 
12 Ro. 2. 58. rect one Name at their baptizing to make 
2 H, 6. 26. double Names, yet it doth orce a Man to 


1 Ro. Ab. by the Name of Edmund and is ſued by; the 
9 Hl. 3. 454. Name of Edward; with., an alias d of | 
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in another. 48 S 


1 cle Court of. comma Pleas 


Name given. him by. his God- 
y come denne to make 
Profeſſion of R eligion. wy 
Firſt Exception to this Nute is in Cale of 
Felony, for it is ſaid at Common Lay, if, A 
Perſon be indicted by à wrong Chriſtian : 
Name, yet he ſhall not plead. Miſnomer, to 
the Felony ; for the firſt is ſworn againſt the 
Party preſent, and appearing to their View, 
and fo no Injury by the Miſnomer, as might 2 Inſt, 665, 
be where the Party appears by Attorney, and H. 3 5.6. 
Felons generally go by no certain name, "Tl 
and have no fixed Nation and therefore x 
is altered by the Statute of Adden My 6g 
Second Exception is in Grants, which is 
where there are ſuch ſufficient Marks of Di- | 
ſtinction that the Grant would be good 
without any Name at all, and when there is 
a ſufficient Expreſſion and Specification 8 
Parties whatever is redundant and over fry i 
above, like all other Surpluſage, thou 
* miſtaken, cannot hurt and , deſtroy. wh "Pageant, 
Force of the Grant, according to the Rule 
utile per inutile non vitiatur; and therefote a C. Tir. 
Grant to George: Biſhop | of Norwich, where 11 Co. 5 1. 
his Name is Jobn, or to Henry Earl of Pem- _ 
broke, where his Name is Robert, or to Emmy - + 
the Wife of J. F. where her N ame is Emelyn, 
it doth not vitiate. 
But in pleading, in 4 Caſes, the Chris Adem ib. 
ſlian Name ought to be ſhewn; for the 
Death of the Indiyidual is a good Plea in 
Abatement, which often falls out where the 
ſame Office, -Dignity, or e continues 1 
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3 Leon. 18. Te third Exception is on a Deviſe, tho 
the Chriſtian Name be miſtaken, that if 
there be a ſufficient Specification of the Par- 
ty, the Deviſe is good, becauſe it muſt be 
conſtrued according to the Intention of the 
Deviſe. . 

And therefore if a Deviſe be made to 
Abraham the eldeſt Son of B. where his 
1,1 Na 8. William, this is a good Deviſe. 
Hill, 8. Gul.  Fourthly, If a Man is impleaded by his 
Reg. wrong Name, and, upon the Plea in Bar 
pleaded, Judgment is given for the Defend. 

ant; if he be afterwards impleaded by his 

right Name, he may plead in Bar the for- 

mer Judgment, and aver that he is n &@ 

cad perſona, for no Man ought to be forced 

to take Advantage of the Miſnomer. 

*Page21 9. % Seeondly, The fecond Thing to be conſi- 

| dered is, if the Name be truly put at firſt, 
and afterwards varied from; and this Matter 
is to be confidered in Conveyances, Decla- 
rations, and Judgments. 

Hale fuper Firſt, In Conveyances, in Fines or Feoff- 

Lit. ments, the Change of the real Chriſtian | 

r Name into Mons Name doth not avoid it; 

"= H. 8 9. for there is no apparent Miſtake of the Clerk, 

Aa and Charters receive a benign Interpretation, 

and moſt againſt the Grantor. 

Secondly, In Declarations, and other Ju- 
dicial Records ; and here are theſe Diverſ- 
ties. 

Cro. Jac 425. Firſt, If two Names are in original Deri- 

2 Ro. Ab. vation the ſame, and are taken promilev- 
136. ouſly to be the fame in common Uſe, tho 
Sc} differ in Sound, yet there is no Va- 

TLANCE 3 5 


of the Court of Common. Pleas. 
riance 3. as - Piers Griffith- brought. an Audiſa 
querela, and Outlawry was >» hl . the 
Name Peter Grefith, and aawed,. 7215 


OF 


"SQ FF; 


| Saunders and d Arcane © 1 91131 
Jane a 7ol 3 | 00 147. 
Garet, Gerad, and Gerald, Naines. | 5 805 - Gr * 

Franciſcus and Francis op 

 Randel and Rannus 


W If there bet two o Egli 1 Cro. Jac 57. 
that are diſtinct, and one Latin Name for 2 Ro, Abr. 
them b both, this makes no Alteration 1 in the +, 51 


Record; as James and Jacob are two Eng- ag 220. = 


liſh Names, and for them there is one Latin 
Word, viz. Jacobus, a Direction to Jacob. 

Vice- Com. the Return was Reſpond | Jacob”; 
and well enough. 

Thirdly, There is a ſubſtantial Variance 
in Sound, Original, and een Ute, that 
is not amend able. te uf 

As if a Man declares at S. and Cro. Jac. 435» 
Agnes his Wife, and the Record of Nj ½ 2 Ro. Abr. 
prius is Anne his Wife, this is A material _— 
Variance, and not e. . 


Ralph an Randall 3 428. 
| Randulphus and Randaipbu ant 5 22 


l and Jabel —  Diftin&t Names. Cro.Bl 656. 
Thirdly, Judgm nents; and W A ae _ 

appeared to be a SM, priſion of the Clerk, . 

hath ſometimes CO amended, and ſome⸗ e e 
times 8 leſt there ee be Miſtakes in 


9 Execu- 125 


8 
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FPateyciön, and becauſe they ſay Judgments 
are the Acts of the Court, and not of the 
Clerk, and ſo not within the Statute that 
= gives them Power to amend the Errors of the 
JC eg 
Hob. 42972 "Declaration pr John White againſt T N 
"x ee. Jac-662. Wheeler; Judgment, quod T homas reeuperet, 
* * amended and made John. 
agel. Declaration againſt Thomas, and Judg. 
ment againſt John was amendable. 
FOR El. 40. Declaration againſt ln and Judgmen 
e againſt Iſabella is Error. 
| Moor 866. The Statute of Car. 2. 1 that Judg- 
| 45 mY (7 Gar: ment ſhall not be reverſed f6r any Miſtake 
Plaint, or Pleading, VN Whether il enten 
to Judgments? 
8 We come now” to! the Miſtake 
of Surnames, _ 
"AR 2 When it is wholly FREE 
A Bed ba When there is a Variance. | 
5 When wholly miſtaken. 
Fi, TwGrants and Obligations. 
A. 79 Hlecondliy, In Judicial Proceedings. 
Firſt, In Grants and Obligations, the Miſ- 
ol of the Surname doth not vitiate, becauſe 
there is no Repugnancy that a Perſon ſhould 
have two different Surnames, ſo that he may 
Is be impleaded by the Name in the Deed, and 


1 his real Name brought! in by an Alias, and 
wy Hale 17. then the Name, in the Deed he cannot deny, 
Lit. 3. © becauſe he is eſtopped to ſay any thing con- 


3 H. 6. oy trary to his Gwn Deed; for that is what they 
1 call an Abſurdity to deny that which the 
TY ny birnſelf an, N admitted and 


* 
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in Chriſtian and Surname in any Dechiratioh, 
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c 


225 


* 


Cs 
if be Court of «Common Plas, 


he cannot with Succeſs deny his real Name, 245 
as an Obligation of Jobn Gate where a 
Vame is Gepe | is good. 
The Declaration muſt be of the Nam Page 22. 
in the Obligation with an Alias of the real Dy. 279. 
Name, for che Declaration, as" is ſaid, muſt 1 Bull, 216. 
ſhew the Cauſe of Complaint; as it is; there? 
fore it muſt in all Things follow: the Obli- 
gation, and the Intent bf the Hias is only to 
ſhew he has been differently called from the 
Name in the Obligation; and therefore if a 
Man oblige himſelf. by the Name of I. 4 
Eſquire, and afterwards he is made à Knight, 
the Plaintiff cannot declare . ns 105 . Kt. 
alias J. F. Eſq; Ns 18 
But a Miſtake in a Benet has HIT allowed Saxey and 
Hae; as if a Man bind himſelf in a Wempſton. 
Bond by the Name of William Sarer, and * W 
the Obligee declares againſt” him by the 
Name of William Saxey, alias Saxex, this is 
good enough, and not Error, becauſe the 
Judges have a Power to amehd. literal 
Miſtakes, - or: l 
But where a Man wakes an Obligation Co. 10. 
to a Corporation by a wrong Name, they Rep. 125. 
ſhall declare by their right Name, and ab- 
ledge that the Obligation was made to them 


by the other Name. Rn 
Secondly, In Declarations 1 Pleadings, is 

the Surname ought to be nem. 
Here the Judges have Power to amend Oh. El. 45. 


"he Miſtake of 4 Letter, if the Record be Deion. 


before them; but the Miſtake of 'a Letter 5 
may be very fatal to a juſt Cauſe, if the R-. * 
cord be not before them; as if A. brings 


P 4 Fo. an 


*Page22 3. a 


of, agents: 
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maſt againſt B. and declares, he was 
Bail for him at Dh Suit.of 2 illiam Adderby, 
and the Defendant aſſumed to fave. him 
harmleſs, and chat the Plaintiff was taken in 
©» Execution and paid the Debt; upon un 

aAſſumpſii pleaded = was found that the De- 
fendant was arreſted by, the Name Willian 
Adderby, but they declared againſt him by 
the Name of William Adderly, and the Plain- 
tiff became Bail for him, Cc. in this Caſe 
the Opinion of the Court was, that the De- 
fendant was not chargeable; for Adderhy 
and Adderly. ſhall not be intended the ſame 
Perſon, at whoſe Suit the Plaintiff became 
Bail; for the Verdict hath no Credit againſt 


1 ef N Record; and therefore it cannot reconcile 
the Difference that appeared between the 


Records; but in this Caſe if it had been 
450 the Court, it might have been amend- 

' Secondly, Aa to the Variance ot Surnames, 

Firſt, In Judgment; if the Surname in 
the Judgment differs from the Surname in 
the Declaration, yet it ſhall be amended; 
for in Judgment the Chriſtian Name need 


Wo” to be mentioned, and the Surname is 


redundant, and then utile per inutile non vir 
' tiatur; as if a Declaration be againſt Joby 
Morgan Wolfe, and the Judgment be againſt 


Cro. Bl. $65:Jabn Morgen, this is well enough; ſo if a 
Hob. 327. 


Declaration be againſt Henry few and 

4 Judg ment be entered quod Henricus Joiner 
recyperet 10 J. aſſeſſed by the Jury, and 50%. 

eidem Henrico Skinner ae increments. 5 

4 n bY Secondhy, 


> as Court of * Pleas. 


Secondly, The Variance. of the Surname cro, l. 
in the Proceſs to ie Sheriff deſtroys. not the Deply an 


p 


Verdict; otherwiſe it is in the Variance of Sprats. 
the Chriſtian Name ;. for when any. Man 185 Co. 42. 
named by two. different Surnames, as by _ 


Law tie may have; therefore if a Yenire fac 


be ta one 1 5 the Name of George, Thompſon, 


and in the Diftringas he be named Gregory 


Thompſon, and he appear and is ſworn, the 
Tomes is not good; but if there be two 


different Surnames. i in the Record, they mall 


be inte ed his real Names; and {ot the | 


Verdict 1 all. not be awarded ; as if 4 2 Man 
be named 1 in the Pen fac Themes Barker of 
B. and he appears and is ſworn, and tries 
te Iſſue, the Verdict Is good notwichſtand- 


Secondly, The 5 of Corporations and 


all Bodies Politick being artificial Men form- Ro 


ed by the King, he gives Name in the ſame 


Patent, and how far they may vary from it 


on their Grants and Obligations to and * 
themſelves, and in Deviſes to them, and 


in Declarations and Pleadings, 1 1s to be con- 
ſidered. 


Firſt, in their Leaſes. Grants: Feoffaients, 


and C bligations, Sc. and here the Differences 
* are to be obſeryed between their Names, 


and the Names of natural Perſons. 


The Names of Men at this Day a are only 5 
Sounds for Diſtinction Sake, though they 


perhaps originally imported ſomething more, 
as ſome natural Quahties, Features, or Re- 
lations; but now there is no other Uſe of 
them, but to mary out the Families or In- 

dividuals 
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1 Ane we ſpeak of, and to make dem 

my 2 known from all others. ne 

But the Names of. Coltioibtionly! are not 
Abitrary Sounds tmeerly'ſo individuative, but 
have a certain and, fightficaht Meaning; and 
if chat be kept to, though the Words and 
'S) yllables be varied, yet the Body Politics 
very welt. named, for then there 8.6 Ne 


* 


Being, and to dicken gold it from { hb” BY 
1 Leon. 163. Secondly, The Names of Cor = i ute 
Lock. 242. given of Neceſſity, for the 's '3s th 
very, a i the Conſtitution, 110 *rh6us 
it is the Will of the King that eras them, 
yet the Name is the Knot of their Combi- 
nation, Without Which they could not per- 
Hob 83. form their Corporate Acts; and it is no Body 
2 Co. 5. 1. to plead ald be impleaded, to take and give, 
until it hath got a Name; but natural Per- 
ſons can take before they come into Being 
and when they are in Being, before they 8 
have got a Name; as a Remainder may be 
limited to the eldeſt Son of J. S. but if a 
*Page226. * Remainder be limited to ſuch a Corporation 
as the King ſhall next erect, this is not 
Good, though a Corporation be erected be- 
fore the particular Eſtate be determined; 
for this Body of Men are only capable of 
taking by the Name in the Patent. 
— Theſe Names of Corporations are uſually 
taken from five Things. 
From the Perſons of which they conſiſt. / 
From the Uſe and Deſign of their Being, 
From the Names of the Patrons. that firſt 
procured their Juriſdictions. * OE - 
" From 


of ile Curt of Contien Pleas. 


From the Place where they reſide, ad, $i 108 K 

From the Names of Saints, Sc. 

Nirſt, From the Perſons of which ty 11 Co 11, 
conſiſt and here they Note, that if the 16, 20, 21, 
Name be expreſſed by Words Synonymous, it 5: 1 
is ſuſficient-j' as if a College be inſtituted by 
the Name of Cuardianus & Scholares Domus 
ive Collegii Scholarum de Merton, and th 
make a Leaſe by the Name of Cuſtos & Scho- 
lares, ood ſo if the Grant be made by F een 
Prepuſttus & Socii, where it ſhould be ehe un 
lares, it is good. ee een 1 
So if J. F. Abbot of An! a Leaſe by 10 Co. 123. 

the Name of Clericus de B. well enoug 
lf there be a Corporation founded by che 
Name of Mayor & Burgenſes Burgi Den 
Regis, an Obligation is made to them by the 
Name of Mayor & Burgenſes de Linus Regie 
Sc. without ſaying Burgi Dom Regis, and = 
this was allowed a good Obligation; for the "Pages 27. 
Parties are ſufficiently expreſſed, and all Bur- 

-roughs F are founded 919 the N 5 
8 "Guardians 
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tA Mts r 8 is dns more 
than a Decennary 3 where three, four or more Decenna- 
ries have collected themſelves into one Spot, or walled 
Town, ſuch Town takes the Name of a Borough-Town. 
When I ſay Decennary, I mean that Species, where 
each of the Decenners are ſtanding B il or Sureties for 
one another. But there is another Species of Bo- 
roughs, and'that is where a Lord having his own Court 
of Sac, Soc, c. is Surety for all his Seryants dwell- 
Ing 1. us proprio plegio, and yet the Fam ly is ſo nu- 
merous as to conliitute as it were a Town of itſelf, 
and this is the a of theſe cir rel which we Aill 


con- 
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3 Leon, 18. 
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| Nob. 124. 


10 Co. 125. 
Fiſher v. 
Boiſe, 


* 3. 
. 4 \ ? * 
* 


Co. Arrays 


IEY 


m ig and kram 
5 for Guardian well enough, 
but they are an aggregate Body: - 


+ Secondly, Their Name is taken from the 


End and Deſign of their Being 

If an Houſe be founded by the Name of 
Miniſter Dei Panperis Domus, and a Releaſe 
be made by the Name of Miniſter pauperis 
Domus Dei, this is well enough, for the main 
Deſign is ſpecified by both Names. 
But if a Houſe: be founded by the Name 
of Guardiani & Scholurum Domus five Col- 


legii Scholarum de Merton, and a Leaſe be 


made by them by the Name of Guardiants 
S Schiofarer Domus five Collegii de Merion, 
this is no good Leaſe; for it is a material 
Variance of the Name, ſince they have not 


expreſſed the Deſign of the Houſe, which Is 


a Subſtantial Part of the Name. 

But if a College be inſtituted by the Name 
of Aula Scholarum Reginæ to be governed by 
a Provoſt, and they are confirmed by the 


EKing by che Name of Prepofitus & (Hoh 


Aulæ Regine, and they make a Grant of 


that Advowſon by that Name, this is good; 
for that College One never have a Name 
. „ 1 „chen 


Ai. aaa. as — 


r rn * „ — —— 


_—_ 


' eontinne to fay are held by Bor gag⸗ N which | jen 


| baſe Tenure, and of which Fees, as Briton ſays, ** ns! 


6 deyns fant plutot ſervants, gue guardeyns” 
_ snferior wy K of Burgeſs, to which the zoth H 3. 6. 
alludes, where it is enacted, that ſuch. Lords as diſ- 


gard ne append. mais nurture ſeulment, et dont les guar- 
— lt. is of this 


parage. their Wards, by marrying them to Villa, 
wel aliis, ficut Burgenſibus (ſuis) ubi * 


mall loſe the Wardſhip of ſuch Heirs. 


* 


_ of the Court of Cummon Pleas. 
according to the Words of the firſt Charter; 


ſor then it would be a ſole Corporation, 
which is contrary to the general Convenience 


* of ſuch a Body; for the Name would be *Page228, = 


Præpaſitus Scholarum Aulæ Regine, which 
cannot be intended, and the Word Scholares 
1s not required, as in the former Caſe, and 
the Placing where it is, confirms the Eſta- 


bliſhment ; and Confirmation of 'the 'King, TY 


and common Appellation are -good. Inter- 


preters of the original Intent of the Name. 


Thirdly, The Names of Corporations are 


taken from the Names of the Patrons; qt 


procured the Juriſdiction „ or chat have en- 
dowed them. 

Edward 4. incorporated ds Divas "ut I Rep. 124. 
Canons of Windſor by the Name of the 
King's Free Ces of St. George the Mar- 
, tyr; and in the 
they made a Leaſe by the Name of the Dean 
and Canons of the King's and Queen's Free 
Chapel, Sc. this is a material Miſtake of 
the Name; for it takes its Name from the 


ime of William and Mary / 


5 * * — 


Founder, that is here miſtaken, neee 


Name of a different one fubſtitured in its 
Room. 
Fouribiy, I heir Names are kh from 
the Places, where they reſide, for a Corpo- 
ration has a fixed Place, where it is ſettled, 
and from whence it cannot be removed; but 
to natural Perſons the Name of che Place i a 
but an Addition; for they may remove and 


change Place, aud ſo their Names . SET IS 


have pe N Alterations, | de 
| * Wr n a . 4 25 
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The Hiflory and Pravtice 


% 


| *Page229, * Popham compares the Name of a Place of 
| Poph. 57. 


a Corporation to the Surname of a, Perſon, 
which regularly ought to be expreſſed in 


*. 


L Leeaſes; but if it be not put with all Exact- 


1 


neſs, yet it avoids not the Leaſe; but how- 
ever that be, it is certain the Miſtake of the 
very Name of the Place, which doth not 
miſname the Situation, is not material; for 
then it keeps within the general Rule for- 
merly given. : e e 


j 12 md. l Corporation be founded by the 
Britton & Name of the Dean and Chapter of the Col- 


Wrightman. legiate Church in Oxford, and they make a 

Leaſe by the Name of the Dean and Chap- 

ter of the Collegiate Church in the Univer- 

ſtty of Oxford, this is well erough; for the 

„ Ns of the Situation is well and ſufficiently 
nnen. Ft b | 


x And. 1905. But if a Corporation be incorporated by 
the Name of the Guardian and Scholars of 
Merton in the Univerſity of Oxford, and they 
make'a Leaſe by the Name of the Guardian 
aand Scholars of Merton in Oxford, it is not 
10 Co. 125. good; for the Place of the Situation is not 
ford contained Town and Univerſity. of Ox- 
ford, it is in Oxford, and fo the Leaſe 
anſwers the Name; but if the College is 
named to be within the Univerſity of Oxford, 
the ſaying generally it is in . Oxford is not 
*Page2 30. * ſufficient, becauſe it doth not appear with- 
in the Precincts of the Univerſity. » ,..- 


cont. well alledged; for if the general Word Ox: 


4 4 


10 Co. 124. Ia Corporation be founded bythe, Names | 


of Decanus & Capitulum Cathedralis. Santi 
8 individuæ Trinitatis Carlienſis, Sundtæ 
e | „ Trin 


of t toe. Ceurt of C Common Pleas. 


Trin' in; Garliſlia & tatum Capitulim de Ec- 

clefia pred”, this is good, though in Car- 

liflia, for Carlienſ 76, Adividuæ be omit- 

ted. 23 

If a Corporation be founded WE: 33: 833 10 Co. 124. . 

of the Dean and Chapter of the King's Fre: 
Chapel of &.. George. the Martyr 65. by RE 
Cattle of Windſor, and the Leaſe is made by 
the Name of the Dean and Chapter, pa 
within, the Caſtle, of. Windſor, this, is wel 

| enough. Ani 

But to cred. an Holt Reil. by the Name of p Po 

955 Hoſpital in the Canes of F. or in the 
Biſhoprick, of B. it is not good; for the 
Place is too large and. uncertain; for it doth 
not diſtinguiſh its Sĩtuation; and if one Cor- 
poration. may be erected, then a Second 
may; which would cauſe, an. Uncertai; 
and utter Confuſion, in the Names; but a 
College erected in Academia Cambridge or 
Oxford, becauſe thoſe are particular. Places, 
and the Corporation muſt be there AIG? 
ly known. 

 Fifthly, The Name 1 the 8 5 if 
this be omitted or miſtaken, this doth not 
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| 63 4 

avoid their Grants or Leaſes ; for the Nane 2 [1 
* of Dedication is but an empty Sound, and *Pege23t, f 
expreſſes no real Uſe or Deſign ; and there- e [ 


fore 1 is immaterial, and may be omitted. 

If the Prior of Se. Michael of Coventry 11 Co. 21, 
makes a Leaſe by the Name of our Dean ff Poph. 59. 
Coventry, this is good; ſo if they granted, an 10 Co. 124. 
Annuity, or Corrody, and the Name of the 
Sang way been a e ee 
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tk ih, ory and Prafice 


Ik 2 Corporation be inſtituted in Ho- 
nour of St. George 'the Martyr, and in the 
Leaſe they omitted the Word Martyr, i is 


| 4 well enough. 
Hob 33. If a Deviſe be to the Abbot of 97. Peter 
9H. 5. 2. where is bs really the Abbot of S7. Paul, the 
Peeriſe is void; for here che Saint's Name 
is the only S ecification of the Party i in the 
 Deviſe, which is miſtaken. 
The Names of Corporations are to be con- 
ſidered in Declarations and Pleadings. 
10 Rep. 126, Firft, If the 8 have ſeveral 
— 5og. Names. f | By 
| Secondly, If the Name be een 5 
Thirdly, If he 455 the right Name frſt, | 
al varied from. 

Firſt, If the Corporations have n 
Names, there is a Difference between an 
ancient Corporation, and a Corporation new. 
ly erected; for an ancient Corporation by 
Uſe may have ſeveral Names differing in 
Subſtance; but otherwiſe of a Corporation 
within Memory ; for this regularly can only 

: have the Name by which it is conſtituted. 
*Page232. * But any Corporation by Act of Parha- 
hancellor of ment may take by another Name, than by 

Cat. which it was inſtituted ; for in Acts of Par- 

liament the Subject and Deſign of the Le- 
giſlature muſt be reſpected; and thoſe, that 
= Power wholly to change the Name of 
INS s, have certainly Power to alter it in 
& of theirs ;” and all inferior Juxiſtlic- 
hn are bound to ſupport the Senſe of the 
Law, and not to deſtroy it, if it hath any 
Meaning; and therefore the Statute that 
Advowſons of * Recuſants convict be 
1 given 


| 


of tbe Court f Common Pleas. 
given to the Chancellor and Scholars of the 
Univerſity of . te and they bring their 
Action by the Name of the Chancellor, 
Maſters, and Scholars of the 1 e 1 | 
Oxford, this is well enough. 
The College of Fr were incorpo- Hil. 8 Cel. 


rated: by the Name of the Preſident and Col 3 ; nag 


, 


lege, or Commonalty of the Faculty of Phy- -ficians v. Sal- 


ſick; and afterwards in the Patent it Was mon. 
granted, that the Preſident of the College 5 Mod 327. 
ſhould ſue and be ſued in Behalf of the 2 Salk. 45. 
College, brought an Action againſt Doctor 

gaſmon, upon the Statute for practiſing with- 

out Licence under the Seal of the College; 3 

and it was controverted, whether it ſhould 

be brought by the Name of the Preſident $ 

and College, or by the Name of the Prefi- 

dent; and the Court allowed to ſue by ei- 

ther, and fo were the Precedents ; for tho! 


* 


* it was 4 rare Inſtance, that the Corporation "Pages 3 3. 9 1 


ſhould be incorporated by -one Name, and 

| have Leave to ſue by another Name; yet 
where it is ſo, it is very natural and proper 

as well as by the original Name; for by chis | 

they are inſtituted as a Body Politick; as by 

the Name that e 0 an . Powerof ph 

ſuing by, 5 
Secondly,” if i. e hilly" miſtaken ; it is 2 Inſt 666. 


to be Known, char ſome have held, that Tel. 3 4, 
when a Politick Perſon is impleaded, 050. e 


name him by the Name of his Politick Ca- 

| pacity, is ſufficient, and that this will ſerve OT. 
inſtead of Chriſtian and Surname, becauſe 

he is not to be diſtinguiſhed from natural 

P eren finee as a natural Perſon he is not 
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The | Hiftory and Pratbite. 
impleaded ; but it is enough to Uſtinguiſh 


him from all other Corporations. 
2 Inſt, 666. Others have taken this Difference Where 


there 1s a ſole. Corporation, the- Chriſtian 


Name ought to be laid in the Declaration; 


dldlãs where a Fee-Simple is lodged in one Per- 


fon, as John, Biſhop of e T Poms, 
Abbe ofen 


” OO 


1 - But where the Peper is ee 


; many capable Perſons, as Mayor and Com- 
monalty, Dean and Chapter, Se. none of 
them in Pleading are named oF their PO: 


_ Chriſtian and Surname. : 


| becauſe in the firſt Caſe the Death of the In- 
Pages 34. * dividual is a good Plea in Abatement; for 


— - * - 


not Party to the former Writ. 

27 H. 6G. 3. But Bodies aggregate are iwie and 
e variable! and therefore the Parties. to the 
firſt Writ are always the ſame ; but all are 

agreed, that if a Corporation be-impleaded; 


inſtead of the Surname # for that is not ne- 
ceſſary to diſtinguiſh him as an Individual, 


— 
re 


N Iz 
4 
| 
fl : 
= 
} q 


by or againſt the Biſhop of CON omit: 
ting the Surname, is good. 6288 


10 Co. 5 Secondiy, There is a e between 


Co. ib. 65. Writs, Declarations, Cc. and Obligations, 

| and Leaſes; for that if the Name of a Got- 
poration be miſtaken in a Writ, a new Wit 
may be purchaſed of common Ri ght; but 


it were fatal, if miſtaken in Leaſes * Obli- 


: 1 and the Benefits of them would be 
(3 990 |” wholly 


And the Reaſon was — F e at, 


a new Succeſſor comes in his laces that Was 


that the Name of the Body Politick comes 


or as à Corporation, and there a Writ brought | 


oO SS 


3 Sy O00 


BIZ 


— Sri 


PTY 


of the Court of Common Blas: .: 


wholly loſt; and therefore one ought to be 
ſupported, and not the other. John, Abbot; 
of W. granted Common of Paſture to F. F. 
by the Name of William, Abbot of . thiz'© Co, 65. 
is good enough cauſa qua ſupra. © 

But if this Name had been thus miſtaken Ibid, 
ina Writ, it had been fatal. | 
A Corporation was inſtituted by the Name : : Bell. 233. 
of Præfecti & Guardianorum Naupegorum de Ty pliog & «1 
Rederiffe ; and an Action is brought againſt ?*xal- _ 
* them by the Name of Je Guardiant 8 Weges 5 5 
Socii, and actounted ba 

So if a Writ be brought "wi Thinks Prior 
of Coventry, this is too general, and 
abate, but, in a Leaſe made, had go i 
good. 5 e 

IHR the ie — named by their Cro. Car. 374 
Name, ad afterwards miſtaken; as if Judg- _— ing and? 
ment be given in an Action of Debt, that the I ondon. 
Mayor or Commonalty, and Citizens, ſhould 
recover the Debt, and 6 d. Coſts eiſd major 
& Communitat!, omitting. Croihus, this = 
allowed Error. ds 3 

Of the State, Place of Abode, and Bug- wad Mgt 
nity, or ſome Periphraſis or 1 2-08 "RA 


W 


by way of neceſſary Inducement. Ria 
Firſt, As to the — 1 of abode 3 
and Dignity. e 
State is defined is the Civilians) the. Gor © 8 1 


pacity of moral Perſons; for as natural Per- 
ſons have à certain Space in which their na- 
tural Exiſtence is pleaded, and in which 
they perform their natural Actions; ſo haye 
Perſons in a Community a certain State or 
n in which they are e ſuppoſed. to i 
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The Hiftery and Pra#lice 
to perform their moral Wa and execute al 
civil Relations. 
Hoy far it is neceſſary to rake Notice of 
che State and Dignity, and Place of Abode, 
is here to be conſidered. 
g 'Firft, In Judiciary Fooms.. 
*Page2 36. * Secondly, In Contracts. 
: Inſt. 666, Fir, In Judiciary Forms; and here firſt 
Theol. 35. it is to be diſtinguiſhed between Names of 
7H 6.29. Dignity and Names of Worſhip, that we 


Fitz. Br. 198, 
28,259,480, may fee what w * Common Law in thefe 


Show 89. Caſes; 3 Names 


ſtinction impoſed by publick Authority, and 
they always mike the very Name of the Per- 
ſon to whom they are given: And they are 
of two Sorts, either of ſuch Marks of Di- 
ſtinction as exclude the Surname, ſo that 
the Perſons may not ſeem to be of any com- 
mon Family, and ſuch are the Names of 


Earls, Dukes, Sc. that exclude their Sur- 
names, and by them the Parties muſt plead, 
and be impleaded ; otherwiſe the Writ 
abates. 
Hale ber Secondly, They are ſuch Marks of Diſtine- 
_ 3. tion as are always impoſed by the ſupreme 
| 7 4 3 Power, and are N of the Name itſelf, 
Theol. co, but do not exclude the Surname ; ſuch as 
Sbow. 392. Knight, Baronet, Banneret, Sc. ſince theſe 
Dy. 38. are impoſed by publick Authority, in Decla- 
rations and Pleadings they could not be 
omitted; ſo that if the Capias be awarded 
againſt J. S. Knight, where he is a- Baro- 
net, it is void; for they are not of the ſame 
Names, and therefore ſhall nor EV er 
the ſame Perſons. © 


f Dignity are Marks of Di- v 


of the Court of Common Pleas. 


But Names of Worſhip, ſuch as Eſquire, 2 tne. 666. 


Gentlemen, and Yeomen,. ſince they are only 


Names of Diſtingtion in popular Uſe, not 3 page 37. 


given by the publick Authority of the ſu- 


preme Power, the Law does not account zo E. 1. 
them Parcel of the Name, and ſo they were ! Theol, 


not neceſſary at Common Law in Declara- 
tions and Pleadings. 

The ſecond Sort of 1 are e of "4; Al 
cive Periphraſis, or Deſcription, and there 
are two ſignal Inducements to a great many 
Actions. 


Firſt, As Heir, Secondly, As Executor or 


Adminiſtrator. 
Firſt, Heir; and "es it is to ; — conſi- 
dered, 


Firſt, Where the Inducement is miſtaken, 


Secondly, Where it is varied from. 


Firſt, Where miſtaken ; and here the Di- 


verſity is, where the Inducement i is neceſſa- 


ry, and miſtaken, it is fatal to the Action; 


otherwiſe, where the Inducement is not ne- 
ceſſary, but Surpluſage only; as if an Action 
of Detinue of Charters be brought gud 
J. C. and the Writ is Præcipe J. C. fl 
& bered' of R. C. and he counts of a 
Bailment to the Defendant himſelf, the 
Defendant pleads, that he was. Son and 
Heir to W. C. and not to R. C. this is 
no good Plea, becauſe he was charged with 
an Injury done by himſelf; but if he had 
been charged upon any Covenant of h 
Anceſtor, as his Repreſentative, there th 


for otherwiſe the Plaintiff doth not intitle 
| Q 4 himſelf 


* Periphraſis muſt have been rightly formed; *Page 2 38. 


Hale 89. 90. 


10 Ed. 4. 12. 


4 0 


Cro. El 333. 


Anneſley and 


Stokes, 4, 


Hale ſafer 
Lit, be 
Pol. 2 

El. 24 
"FM 
and Audley, 


1 Saund. 111. 
Dean, &c. v. 
Guiſe. 


Page 239. 
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The Hi Rory and Practice 
himſelf to his Action, and there this had 
been a good Plea. 


' Secondly, Where it is varied, this is fatal; 
as if the Writ be againſt: the Son and Heir 


apparent, and the Declaration againſt the 


Son and Heir generally, this 1s not Good, 
and for ſuch an Error Judgment may be re- 


verſed; ſo a Declaration againſt Heir, and 


Judgment againſt Son and Heir apparent, 
{hall be reverſed. 


Secondly, Executor; and it is to be known 


that if this Rae be not at firſt in a 


Declaration, yet if it afterwards appears that 


the Party is charged as Executor, this is ſuf- 


ficient; as if an Action of Covenant be 


brought againſt J. S. Executor, and be not 


named at firſt F. F. Executor of the laſt 
Will and Teſtament, but afterwards 1t 1s 
ſhewn that the Teſtator did covenant and 
bind himſelf, his Executors, &c. and made 
J. S. his Executor, and died, and aſſigns a 
Breach, this is ſufficient without a formal 
Nomination. In Debt brought againſt B. 
Executor of the Will of C. the Defendant 
pleads that C. made A. his Executor, and 
died, and demands Judgment of the Writ; 
the Plaintiff replies, that A. before any Pro- 


bate of the Will died, and that the Defend- 


"ne proved the Will, and the Writ was 
* abated, becauſe fince the Executor in this 
Caſe 1s reſiduary Lee, and died before 
robate, the Executorſhip of his Goods ſhall 
e committed to his Executor as Admini- 
ſtrator of the firſt Teſtator cum Tefamento 
annexo ; and therefore he ought not to be 
i 
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of the Court of Common Pleas. 
charged as Executor, but as Adminiſtrator 
Je Tonis non of the firſt Teſtator. 

If 4. makes B..his Executor, and dies, Vide Hob. 
B. proves the Will and makes C. an Infant 346. 
Executor, and dies, Adminiſtration durante denn. Fa 
minor” atat' generally committed to D. D. Ford, he nay 
ſhall not be charged as Adminiſtrator duran”be charged as 
minor” etat', as to the Affairs of the firſt Adminiſtrator 
Teſtator ; put if the firſt Executor be reſi- K 3 : 
duary Legatee, D. ſhall be charged as Ad- s. 5 
min de bonis non of the ff Teſtator. f Th. 

But if the Executor be not reſiduary Le- ſtator. 
gatee, and dies Inteſtate, Adminiſtration de Gro. El. 211, 
bonis non is to be committed to the next of 
Kin to the firſt Teſtator, 

Secondly, What new Laws are introduced 
by the Statute of Additions in the Time of 
H. 5. it was perceived that the Chriſtian and 
Surname were not ſufficient Determinations 
of Perſons, and did not ſufficiently avoid the 
Confuſion that might happen bythe Miſtake | 
of Perſons; and an innocent Perſon might 
upon Proceſs of Excommunication be di- 
ſtrained, upon having the ſame Name with 
the real Defendant; and by 1 H. 5. it was 
* enacted, that in all Perſonal Actions, Ap- *Page240. 
peals, and Indictments, there ſhould be ad- 2 Tot. 665. 
ded to the Name- of the Defendant their 
Eſtates, Degrees, Myſtery, and Place of 
Abode; and ſo by this Law the Name of 

Worſhip was made equally neceſſary 1 in theſe 
Actions, as the Name of Dignity was before. 
Firſt, It is to be known, that the firſt doth 
not extend to the Names of the Plaintiff, for 
they were in no Miſchief « or Danger to be 
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| Tre Hiſtory and Practice 
= Cro. El. 312. pl. ; 


The Plaintiff in the Obligation was named 


J. Thornaigh of Fenton in Com Norfolk Ar- 


nig, and in Debt he declares by the Name 
of J. Thernaigh Armig only; this is well 
enough, being on the Part of the Plaintiff; 


but otherwiſe had it been on the Part of the 


Defendant. 8 8 
At Common Law, upon the Demiſe of the 
King, all Suits depending in the King's 
v Courts were diſcontinued, ſo that the Plain- 
1 tiỹfs were obliged to commence new Actions, 
or to have Reſummons or Reattachment, 
and the former Proceſs to bring the Defend- 


the Delay, on theſe Occaſions, it is enacted 
Party and Party, ſhall not on the Demiſe of 


5 40 f. ſtand good and effectual, the Death of the 
Moor. 748, King notwithſtanding ; but in all Caſes 
*Page24i. * when the King is only Party, or when the 


/e ipſo, and the King dies before the Judg- 
ment, all the Proceedings on the Informa- 
tion are loſt; becauſe that King Who was 
Party is dead; but the Information or In- 
dictment ſhall ſtand ; for as there are ſeveral 
penal Statutes which are to be proſecuted 
within a limited Time, which would be 


in due Time was abated, the Law will not 


thoſe from being puniſhed, who had broken 
the Laws, pro bono publico. * 


ant in; to prevent the Expence as well as 
1 E. 6. c. 7. that all Suits pending between 


Cio 1 the King be diſcontinued, but that they ſhall 


Information is tam pro Domino rege quam pro 


loſt, if the Information which was brought 


permit that the Act of God ſhould protect 


Thin: 


of the Court of Common Pleas, 

Thus ſtood the Law until 7 Anne, c. 8. 
which enacts, that no Writ, Plea, Proceſs, 
or any Proceeding on any Indictments or In- 
formation, or any Offence, or any Writ or 
Proceſs, or any Debt or Account to the 
King concerning Lands, Tenements, or 
orher Revenue, ſhall be diſcontinued by the 
Demiſe of the Queen, or her Succeſſors. 

That no. Commiſſion of Aſſize, Oyer and 
Terminer, general Gaol-Delivery, in Aſſo- 
ciation, Writ of Admittance, Writ of Si 
non omnes, Writ of Aſſiſtance or Com- 
miſſion of the Peace, ſhall be determined 
after any Demiſe, for ſix Months, unleſs 
ſuperſeded. e „ 

That no original Writ, Writ of Ni/ prius, 
Commiſſion, Proceſs, or Proceeding in any 


Court of Equity, nor any Proceſs on any *Page242. 


Office, or Inquiſition, nor Certiorari, nor 
Habeas Corpus, either Civil or Criminal, nor 
Attachment, Proceſs for Contempt, nor any 
Delegacy, or Review for any Matters Ec- 
cleſiaſtical, Teſtamentary, or Maritime Pro- 
ceſs, ſhall be abated by Demiſe. _ | 

The Act extends to Ireland, Jerſey, and 
Guernſey, and to all his Majeſty's Domi- 
nions in America and elſewhere, _ 


Of Abo tement by the Death of Parties. 


TV HE Rule is, That wherever the Death 
1 of any Party happens pending the Writ, 
and yet the Plea is in the ſame Condition as if 
lach Party were living, there ſuch 55 7 

„„ makes 


5 The Hiſtory and Practice 
makes no Alteration ; for where the Death of 
the Parties makes no Change of proceeding, 
it would be unreaſonable that the ſurviving 
Parties ſhould make any Alteration in their 
Writ; for if ſuch Writ and ,Proceſs were 
changed, it would lett Rights, which were in 
the ſame, Condition they were at the Death 
of the Parties; and it would be abſurd that 
what made no Alteratigi ſhould change the 
Writ and the Proceſs ; ; and on this Rule, all 
the Diverſities turn. 
Pages43. * FThe firſt Difference is in Real Actions; 
x Ini. 139. where there are ſeveral Pleadings, there is 
Summons and Severance, as there is in moſt 

real Actions, there, the Death of one of 

the Parties abates the Suit; but in perſonal 

and mixed Actions, where one intire Thing 

is to be recovered, there the Death of the 

Parties does not abate the Writ; and the 

Reaſon of the Difference is, where there are 

two Jointenants, and the own goes on to re- 

cover his Moiety, and the other will not pro- 

ceed, there is no Reaſon, that he Who is 

willing. to proceed, ſhould not recover his 

Right, ſince ſuch Tenant has a diſtinct 

Moiety, and therefore ſhould have an Action 

to recover it: But no Summons and Se- 

verance lies in perſonal Actions; as, if Treſ- 

paſs be committed. in ſuch Jointenants, they 

miſt both join in the Action, for as one 

may releaſe the Whole, ſo the other may re- 

fuſe to go on, and the other cannot recover 

his Part of the Damage without him; ſo in 

| Debt by an Obligation to two, there can be 

no Summons and Severance, becaule one of 


the 


=. > WPF. - Fs * 


of the Court of Common Pleas. 
the Joint Obligees may releaſe the Bond; 
and therefore may not go on in the Action; 
but if a Man appoints two Men Executors, 8 
there ſhall be Summons and Severance, be- F; 
cauſe though one of the Executors may 
releaſe, ſuch a Releaſe is a Devaſtavit 1n 
him; but if he will not proceed,at Law, 
* itis no Devaſtavit; and therefore both Exe- Pages 4. 
cutors being only Truſtees for the Perſon 
deceaſed, they ſhall not both be compelled 
to go on together; but if one refuſes, the 
other may bring his Action in the Name of 
both, and have Summons and Severance ; 
for otherwiſe each Co-Executor might, by 
Colluſion with the Debtor and not Proceeds 
ing, keep the other from recovering the Aſ- 
ſets, and yet not create a Devaſtavit in him- 
ſelf; but after ſuch Summons and Severance 
he does not proceed for the Moiety, as in 
the real Actions; but he proceeds in that 
Action as the whole Repreſentative of the 
Teſtator, and is intitled to the whole the 
Teſtator was in his Life-time. | 
From theſe Premiſſes it follows, that if Co. Lit. 139. 
there be two Jointenants or Copartners, and 
they bring a real Action, and one is ſum- 
moned and ſevered, the other ſhall proceed 
for his Moiety ; and if the Perſon ſevered 
dies, the Writ abates, becauſe he goes for 
the Whole, in Caſe of the Death of the 
Jointenant, or of the Copartner without 
Iſſue; and it would be improper to do it on 
that Writ, whereby the Summons and Se- 
verance went only for a Moiety before, and 


the Writ cannot have a double Effect to go 
on 
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De Hiſtory and Practice 


on for a Moiety in Caſe of Summons and 


Severance, and for the Whole in Caſe of 
Survivorſhip; and therefore ſince the State of 


*Page245. *the Things is changed by the Death of one 


of the Parties, there muſt be a new Writ; 
and it is the ſame Law, if ſuch Jointenants 
ſhould proceed without Summons or Sever- 
ance, 15 r ſince both by the Writ might by 
Poſſibility recover their Moiety, they ſhall 
not go on for the Whole in Caſe of Survivor- 
ſhip, becauſe the Words and Effects of the 
Writ at the Time cf its firſt Purchaſing, was 
that each might recover his Moiety ; and 
therefore a new Writ muſt be purchaſed to 
enable one to proceed for the Whole. 

But in perſonal and mixed Actions, where 
there is Summons and Severance, the Plain- 


tiff goes on for the Whole; there if one of 
them dies, yet the Writ ſhall not abate, be- 


cauſe they go on for the Whole after Sum- 
mons and Severance; and if they were to 
have a Writ, it would only giye the Court 


Authority to go on for the Whole. 


If an Action be brought in an Inferior 
Court againſt a Feme Sole, and pending the 
Suit intermarries, and afterwards: removes 
the Cauſe by Habeas Corpus, andythe Plain- 
riff declares againſt her as a Feme Sole, ſhe 
may plead Coverture at the Time' of the 
Suing the Habeas Corpus, becauſe the Pro- 
e. are here de Novo, and the Court 
takes no Notice of what was precedent to 
the Habeas Corpus; but upon Motion on 
the Return of ns Habeas COPE" the Court 


will | 


4 r „ = — 2 


of the Court of Common Pleas. 

will grant a Procedendo ; for though this be ti 
a Writ of Right, yet where it is to abate a 
rightful Suit the Court _ refuſe it, and the 
Bail below, to this Suit, w hich by this Con- 
trivance he is ouſted of, an ad poſſibly 5 che 
ſame Means of the Debt. | 

There is one Cafe, has the: Nn Covert 1K. PT 
ſhall ſue and be ſusck as a Feme Sole, (vix.) 2 H. 4 7. 


\ 


where the Huſband” has abjured the Realm, Theol. 10. 


Bro. Baron 0 


or is baniſhed; for then he is civiliter mor- Pate 66. 


- zuus, and the Huſband being diſabled to ſue Co. Lit. 133. 


for the Wife, it would be unreaſonable chat 
ſhe ſhould be remedilefs. : 

And it would be equally on theks, who 
had any Demands on her, that not being 
able to have any Redreſs from the Huſband, 
they ſhould not have any againſt her. 
It ſeems likewiſe; that a Feme Covert, if Idem. 
the is a Farmer to the King, may likewiſe - 


ſue without her Huſband) it being to Pre- e 


ſerve the publick Treaſure. 
But theſe Caſes of Coverture are not to be co. Li. 133- 
extended to the Queen; for ſhe is of that 
Dignity in Law, that ſhe may ſue in her 
own Name; for ſhe has a + ſeparate Property 
diſtin& from the King 


the Subjeck may have Remedy againſt TT. 


without applying to the King; for he being 


employed about the ardua Regni 1 is not to be s 10 g 
interrupted by any Thi % (hat Son For RY 
immediately relate to him elf. | 
The next Thing to be Lo fidekeai Þ 2H. 447 
when the Writ is abated de falto, and where oo. pit. 3. 
it is e ee and here che Oy * agen). 


os The Airs Hiya is Mars is hers alluded to, © 
Rule 


her Huſband, and 
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32 H. 6 
n 1. 


Palm. 270, | 


271, 


Dr. 1 
22 E. 4. 
Hob. 195, 
217, 242, 
279. 
*Page248. 


e. i 4 


The Hibory * Prafiite." 


Rule ie, When the Writ. de fafo . ; 25 
if an Action be brought againſt a Feme Co- 
vert as Sole, this makes another Man's Pro- 
perty liable, without giving him an Oppor- 
tunity of defending himſelf, which would be 
contrary to common, Juſtice; and areore 
' » Wits Wit is de facto abated; 
But when the Writ is abateable, it ſhould 
* abated by Pleading in Time, or the 
Writ ſtands good; thus Coverture after the 
Writ purchaſed muſt be pleaded! poft ul, 
Continuationem for the Huſband is at- 
tached with the Action, and therefore 
muſt plead in Time; as the Wife cannot 
by her own Ad deſtroy another Man's 
Action, nor the Huſband, unleſs; he comes 
in Time, for. the Action was Well com- 
menced. and | 
Thus, if a W eng to dhe Da- 
mage of 400. and declares ad Damm 2000. 
the Verdict gives 30“. this is no; Error after 
WEE for. the Wit) is not ad 45 * | 


Ny. 

And the general Rule 1 is, 208 ae er 
proves the Writ falſe at the Time of ſuing it 
out ſhall abate the Writ intirely; as if, it ap- 
* pears, on the Plaintiff's own She Wings: that 
he. 1 no Cauſe of Action for Part. 

Thus, if an Action of Treſpaſs be knought 

ainſt two Defendants, and the one pleads, 
tha t the other was dead Die TImpetrationis 
brevis, or that there is none ſuch in Rerum 
Natura, the whole Writ ſhall abate; for it 
is 5 c. Plaintiff's F an to abuſe the Avtho- 


- oy . 


of the Court of Common Pleas. 


ricy of the Court to call in a Man that was 
| dead; and it was no leſs an Abuſe. of the 
Proceſs to iſſue it againſt a feigned Perſon. 

But if one of the Defendants | die, pending 22 E 4 
the Writ, this ſhall not abate the Action . o. 
againſt the other Defendant; for this is the} 
Act of God, Sc. and no Fate 3 in the "5: ag 
tiff; but this Falſification of the Writ muſt 
be in a material Point; for in a Præcipe quod 
reddat againſt two, if one pleads Non-Tenure, 
and the other takes the whole Tenancy n 
himſelf, the Wrat ſhall not. ahate in the wh 
Whole, but ſtand good againſt him that has 
accepted the *Fenancy,,, becauſe he is a pro- 
per Defendant. to, the Action, and the Non- 

Tenure. of the one does no Way: prejudice * 
other Defendant. 

But if there be two Executors, FP one is Dr ie 7. 
named of D. and ſays he is of, C. the Writ 21 H. 6. 4. 
ſhall abate againſt both, becauſe they are 
both the Repreſentatives. of one Perſon, and 
muſt both be legally ſummoned; a8 they 
are both but one Perſon in the Eye, of the 
Law, the Plaintiff cannot proceed againſt *Page249. 
the one without the other; but in.this.Caſe, 
the other Defendant will be obliged to plead, 
though the Defendant's Plea in Abatement 
ſhall be firſt determined; and if it be found 
for him, ſhall abate the Writ in 8 

Antiently in real Actions, there were no Co. Lie; 36s 


e . 


Damages given where nothing but the Free- 363. 5 


hold was in Queſtion; and if the Tenant 


+ $ 


pleaded. Nox-Tenure and Diſclaimer, .. the ; Lev, 330, . 


Plaintiff. could not aver his Writ, and ſay he 331. 
was Tenant; ; A: by this Plea the Tenant 
. diſclaims 


Pe -/ 22 uy 4 Prohitt 
Aicha all Right to the Land, ſo that he 


can never put up any Pretenſions or Demands 
5 . to his Diſclaimer, and the De- 
mandant is immediately put into Poſſeſſion 


1 5 his Writ, & fruftra fit per n * Feri 
=o. Pes per pauc io. Y 

But where Damages were to be recovered, 
| Non-Tenire with Diſclaimer was no Plea, 
1 5 for he might injure the Demandant, ſhould 
3 Lev. 339, he be arreſted” of his, Dammer which the 
1 he Lay gives him. 
= mi. But where the i Kar Was bot 
b Diſclaimer, the Plaintiff could either aver 
1 his Writ, or take Judgment at his Election; 
1 fr if the Demandant would take upon him, 
1 that the Tenant be Tenant to the Freehold, 
[| he might put it in Judgment upon that 


1 Ide Executionem. © 
19 At Common Law Noi Tage of parel 


= | abated the whole Writ, for this fallified the 
. ' Writ, which alledged the DEAE to be 


| ; $7 — Tenant ro the whole, 
= But it was thought very hard that a Wit, 


Wt was good in Part, ſhould” be totally 


| deſtroyed: by this Plea; and therefore 25 E. 
„16. the Writ was abated only for that 
Part of which Mon-Jenure is alledged. 


2 But at Common Law, when Non-Tenure 
4E. 3. 497 of Parcel was pleaded, the Tenant Was to 
8K. 4.6 ſhew who was Tenant, for they would not 
; ©. fuffer' a Writ that was good in Part to be 


the 


of his Lands, which was the only Intent of 


A 6 Writ, and the Entry is duo 9 babeat 


. e et the e thewed 


of the Court of Common Pleas. 
the Demandant how he might have a better 
Writ. 
But where Mon- enure 85 his hole Lands i Mod. 191. 
is pleaded; the Tenant's Plea will be good, 
without ſhewing who is Tenant, for he is 
brought into Court to anſwer a Demand 
which he ſeems to be no Way pry to, but 
utterly diſclaims.” | N 
From this Statute aroſe the Diſtinctions! in 
our Books, but though a Plaintiff cannot 
deſtroy, yet he may abridge his Demand. 9 
For ſince the Defendant's pleading Noun- © 
Tenure as to Parcel, was not to 'abate the 
whole Writ, but to ſtand guoad the other 
Part; therefore if the Plaintiff had entered 
* into Part, and the Defendant had pleaded Pages cl. 
this Entry to abate the whole Writ, 1 it would 1 
not have been a good Plea, for it amounted ” = 
to no more than that which the Defendant N 
remained a Tenant to; and when the Plea 
was over- ruled, it was of neceſſary Conſe- 
uence that the Demandant ought to abridge: 
for ſince the Demandant- could go on -with 
the Remainder of his, Writ, after ſuch Plea 
he may go on as originally. 
Thus in Fordemon in the Remainder for 4 E. 4 32. 
the Manor of Dale, if the Demandant en- 2 H. 5. 16, 
ters into any Part of it, he reveſts the whole P*& plu. 3. 
Freehold in himſelf, and cohſequently the | 
Tenant may plead a Non-Tenure in the | 
whole, which abates the Writ fince, as well! 
as before the Statute. _ | 
ut if the Formedon be for Twenty Acres, Doct. pPie 5. 
and the Demandant enters into Six, this is 5 H. 7. 8. 
but an Abridgment of his Demand, and is Lora 76. 
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The Hiſtory und Practice 

no more than Nen-T enure of Six Are, ſo 
that the Writ ſtands good ; and formerly 

they made this Diſtinction, that if a De. 
mandant brings a Writ for two ſeveral Ma- 
nors in two ſeveral Vills, and entered into 
one, this abated the. whole. Writ ; for they 
were looked upon as two ſeveral Demands, 


and the deſtroying one entire Demand was 


2 Deſtruction of the whole Writ, being not 


Page 252. 


DoR. pVir. 5. 


Theol. 76. 


* 


helped by the Statute, but ita as if it was at 
Common Law. 
But if the Demand was 1 15 two Manors 


in the ſame Vill, they looked upon them 


both to be but one Demand, being both but 


Parcel of the ſame Place af which the Vill 


was the Total; and therefore the Defendant 
could not plead the Entry into one of the 


Manors in Abatement of the whole Writ, ſo 
the Plaintiff might abridge his Demand guoad. 


one of the Manors, and proceed for that 
only. 

But the better Opinion ſeems, to be, that 
though. the Manors be in two ſeveral Vill, 
yet the Plaintiff by entering into one does 
not abate the Writ, becauſe, they took the 


= 


Demand ofthe Writ as the Total, and the 


ſeveral. Demands. of the Writ, not as ſo 
many independent Demands in the Writ, 


and then the Entry into one created a Mon- 
Tenure of Parcel, which Was no good — 


and therefore the Plaintiff might” well abridge 
his Writ, 


GT, Hence it is, that this Abridgment does 


not extend to perſonal Demands; for this 
Statute, from whence the Conſtitution aroſe, 
5 extends 


of the Court of Summen Shs. : 


extends only. to real Actions, and not to 
Perſonal ; therefore if in Debt the Defend- 
ant pleads that, fince the purchaſing the PEA 
Writ, the Plaintiff has received Part of tile 
Debt, the Whole Writ ſhall abate, becauſe 
it appears the whole Money 1 is not due, as by . 
* the Writ. 1 18 demanded, Which he had al- Pageag 3. 
ready begun in a Court of Juſtice... 
But Fg a 9 ts brought on 3p Oblig ga- ea pl it. 6. R 
tion to deliver wenty Quarters of Barley, 3 -% 253: 
it is no Plea to ſay, lac plito the eee be 
Plaintiff had received Fifteen Quarters, TE) heloed aber 
the Delivery of the Corn is collateral to the Verdig, by 
Bond, the Conditions not being, fulfilled, the 2 ; 
the Penalty! is ſtill in Force. 3 Crs.” 266. 
The Cafe of Duppa and Mayo, the Plain-, $a 184, 
tiff declared for Arrears of a Rent-Charge, Style 173, 
and demanded a larger Sum than was due to 
him upon his own .ſhewing, by 71. 105. 
the Defendant pleaded : a bad Plea, and the | 
Plaintiff had Judgment for his whole De- 1 
mand; but, perceiving his Miſtake on the 4 vn 
Entry of the Judgment, he releaſes the 71. _—_ 
10 5. and it ſeems to be a good Releaſe, 44 un 
that it was not a Falſification of his Writ, 
but rather an_Affirmance ; but in the Argu- 
ment of that Caſe, if he Defendant Fad 
taken Advantage of it in due Time, it would 
have abated the Writ. By : 
-  _ "1.8 Demandant | enters into any of the DoR. pie 1 
Win pending, the Writ, he ſhall abate the 4 E. 4. 32. 
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brought by one Tenant, the .Defendant may 


*Page254-. 


So if it be 
found by 
Verdict. 

8 Co. 143. 


plead that he was Tenant in common with x 
Stranger; for this falſifies the Plaintiff" 
Demand, and ſhews that he has no Right to 
the Action he has commenced. 
If there be two or more Plaintiffs, a Diſ. 
ability in one of them ſhall ſtop the others 
Proceedings on their Writ ; for as they have 
made it a joint Demand, the Defendant, by 
diſabling one of them, ſhews the others have 
no Right to proceed, for they cannot all re- 


cover, and the Writ has ſuppoſed them all 


to have an equal Right. . 
When the Writ doth abate by the Plea 
of one for want of Form, it is abateable 


quoad the reſt, although they have pleaded to 
A 5 e 
If a Man pleads a Joint Tenancy, or ſe- 


veral Tenancies, or Sole Tenancy, this is a 
good Plea 'in - Abatement; for though the 
Freehold is acknowledged to be in the De- 
fendant, yet if he has not the Freehcld inthe 


ſame Manner as he is ſuppoſed to have it by | 


the Writ, it is a good Plea to the Writ, and 
the Reaſon is, becauſe he cannot dereign his 
Title to the Freehold in any other Manner 


than as he then holds it; and therefore if the 


Plaintiff doth not implead him in the man- 


ner he then holds it, the Plaintiff uſed to pur- 


- Yy ; 


chaſe a new Writ, which brought no great 
Hardſhip in the old Times when the Infeu- 


Oo 


*Page255-* knew or might know how the feudal Te- 


nant held. 


dations were publick, and every one either 


Hence 


of the Court of Common Pleas. | 

Hence it is, that in ſuch Pleas the Te- Booth 32,33, 
nant mult either ſhew a Title, or vouch over . 
as well as plead to the Writ, becauſe. the Lut 11, 12. 
Defendant does not ſhew the Neceſſity he 
has to uſe ſuch Plea unleſs he pleads over, 
and he ſhall not only anfwer the Demand of 
the Plaintiff with ſhewing ſuch Neceſſity, _ 14 
ſince the meer ſhewing he holds in another 1 
Manner would not be ſufficient to compel 309 
the Plaintiff to begin again his Demand to 
Lands which the Defendant owns he holds, 
unleſs the Defendant ſhews that he could 
not come to his Title but in the Manner ſet 
forth in his Plea, rf 4 

The next Thing to be conſidered of is 9 H. 6. 12. 
when a Writ is abated by Matter of Record, Doct. pl'it. 
and here the general Rule is, That whenever > 1? + 
it appears on the Record, that the Plaintiff 
has ſued out two Writs againſt the ſame De- 
fendant for the ſame Thing, the firſt not being 
determined, the ſecond Writ ſball abate; for 
the Law abhors Multiplicity of Actions, and 
will not allow that a Man ſhall be twice ar- 
reſted, or twice attached by his Goods for 
the ſame Thing; for if ſo, he might ſuffer 
in infimtum. _ . 
And it is not neceſſary that both writs + 
ſhould be pending at the Time of the De- 4 
fendant's pleading in Abatement; for if there 
was a Writ in Being at the Time of ſuing *Pagea56, 
out the Second, it is plain the Second was BY, 
vexatious and ill ab initio; and therefore 
could not be rectified by a ſubſequent Deter- 
minen of u , oi. 
33 But 


7 4 y 
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4 H. 6. 24. But then it muſt appear plainly to be foi 
Pots pit: the fame” Thing, for an Aſfize of Lands i in 
10. one County ſhall not abate an Aſlize in 
another County, for theſe cannot be the ſame 
5 
. 7. 3, 4. But a Formedon | in Rent may be pleaded 
Py Pit. in Abatement of a Formedon of the ſame | 
; Manor whence the Rent iſſues, & vice verſa, 
| becauſe the Plaintiff cannot have a Manor 
and the Rent iſſuing out of it; and there- 
fore the ſecond Formedon Is apparently VEX- 
atious. 

In general Writs, as. Covenants, Detinue, 
and Aſſize, where the Special Matter is not 
alledged, and the Plaintiff is Nonſuited be- 

fore he counts, though the ſecond Writ was 
ſued pending the other, yet the Formedun 
ſhall not be pleaded in Abatement, becauſe 
it does not appear to the Court that it was 
for the ſame Thing, for the firſt Writ being 
general, the Plaintiff might have declared 
for a diſſerent Thing from what he demands 
by the ſecond Writ. 52 

But when the firſt Writ is a Special Writ, 

and ſets forth the particular Demand; as in 

- a Præcipe quod reddat, &c. there the Court 
Pager. s can readily ſee that it is for the ſame Thing; 
and therefore the Plaintiff ſhall be nonſuited 

before he counts, yet the firſt ſhall abate the 


ſecond Writ, it being renn, be 6 br 
the ſame Thing, 


The Law is fo watchful ag aitift all ver 
tious Suits, that it will * ee ſuffer two 
Actions of the ſame Nature to be . 

or 


DoR. pl'it. 


12. 


- E odem. 


_ of the. Court of Common Pleas. 
for che ſame Demand, nor even two Actions; 


$.” ># 4 


Therefore it is a good Plea 1 in Treſpaſs, 2H. 6. 25. 
3 pFit, 
N ths 1 Thing, becauſe 1 in both Caſes Da- 

mages are to de given for the Caption. "Fe 

But then there muſt not be more Defend- Todem. 

ants in Treſpaſs. than in, Replevin, or elſe 1 It n 
cannot ſquare with the ee 5 

una eademg; Caplio. 1.29 
80 in of Derrei a. Pfei nent. al Hob. 1 845 
Quaro impedit e 15 the ſame. 


7-2 HOES 51204 3 42 
ſentation is a good Pleaa. e wo! 


In a Quare ampedit. brought 17 Earl Did 137. 
of Bedford againſt the Biſhop of Exeter & 
al, the Defendant pleads the Plaintiff had 
brought another Quare mpedit againſt the 
ſame Biſhop for the ſame Preſentation, which 
is ſtill depending and undermined, with 8 
Averment that it was the ſame Plaintiff, Sos os 
Avoidance, and Diſturbance z the Earl re- 
plies, that ſince his former Writ purchaſed, 
the ſame Church being ſtill void, he pre- 
* ſented Henry Curtis to the Biſhop, who re- Page 58. 
fuſed him, which is the Diſturbance he nox 
complains of, and Traverſes that it is the 
ſame Diſturbance on which both Actions 
were brought; the Defendant demurs; and 
ruled, the Writ ſhould abate, for Mug 
there muſt be a Diſturbance naturally t 
maintain the Action, yet the principal Effect 
of the Suit is to recover the 8 ; 


for the Nature of a Quare impedit is to be 
final on Nonſuit or Diſcontinuance, which 
this would defeat; for by this Rule the 

R 4 he Plaintiff 
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Plaintiff might bring a new one without 
leaving the former Suit. 

And though in this Caſe thite was a new 
Defendant, yet the Writ abated, becauſe 
there were two Quare impedits againſt the 
. fame Man; and therefore a freſh Defendant 
could no more enable him to bring a ſecond 


Quare mmpeait, than a new Diſturbance 
could. 


Salk. 2. Nothing ſhall be pleaded | in Abatement of 
75 a ſecond Scire fac upon a Judgment, that 

| Show. 169. was pleadable in the Action; for i it would be 
' unreaſonable he ſhould diſable the Plaintiff 

from having Execution, fince he admitted 
him able to have Judgment; all Watters in 
and before the Writ muſt be pleaded in 
Abatement, for no Advantage can be taken 


of 1 it by Error. | 
*Page259g. * But otherwiſe f it is where it is s after the 
Writ. 
Bro. Faux There is Digeroncs c Original and 


| ee, 4 Judicial Writs, that in the former Matter of 
=" 


N Form abates them, as well as Subſtance; 
14.  oliter in the later; for if the Subſtance be 
good, the want of Form will be aided. 

Salk. 6. In Pleas of Abatement which relate to the 


Perſon, there is a Neceſſity of laying a Ve- 


nue, for all fuch Pleas are to be tried where 
the Action is laid. 


Iden z lf the Defendant demurs in Abardnight, 
___ s C:fe the Court will give a final Judgment, be- 


. cauſe there can be no Demurrer in Abate- 
„Ke 77. : 2 
. where Reply ment; fer if the Matter of Abatement be 


z tler Judg- gebere, it muſt de Pleaded; if intrinſick, 
ment on De- 


2 * * 
murrer. | | ; 


of the Court of Common Pleas. 
the Court will take Notice of it them- Salk. nk 
ſelves. 

If the Plaintiff demurs in Bar to a Plea in 
Abatement, he diſcontinues the Suit ; be- 
cauſe he does not maintain the Writ. 

On a Plea in Abatement no Advantage 
can be taken of the Errors in the Declara- 
tion, for nothing but the Writ is then in 
Queſtion; for nothing eiſe is pleaded to. 4a 

When a Writ is brought for two Things, Godſrey's 
and it appears the Plaintiff cannot have any Caſe. 
other Action for one of them, the Writ 1“ Co. 485. 
ſhall ſtand for the Part which is good; but W 
where it appears he can have another Writ 
in another Form for one, there the whole 
Writ ſhall abate; when there can be no 
* better Writ brought for that Parcel, it *Pagra6o 
ought to continue; but if another Writ 
could be brought for the Parcel, it is bad, 
and ought to abate in toto. 

If a ſecond Writ be brou ht T ee the Allen 34s 
ſame Day, the former is ae it ſhall be 
deemed to be ſued out after the Abatement 
of the firſt. | | 

The Court will not allow two Quare In- 
edits to be brought for the ſame Preſentation, 

(viz.) a Second by the Defendant «ag 
the Plaintiff, when there is one pending 
Court by the Plaintiff againſt the Defendant; 
Et fic in Brevi de Partitione, becauſe the 
Defendant can have the ſame Remedy on 
the firſt . as he could on the ſecond. 
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Reeves v. 
Butler, 
Gil. R. 195. Plaintiff did not prevail he was amerced pro 


falſo Clamore ; if he di prevail, then the 
Defendant was in My#tcordia för his unjuſt 


that he had laid out of Pocket i in obtaining 

*Page261. * his Right; ſo it ſtood till the Statute of 
Glouc. cdp. 1. but by that Statute, if any 

1 Taft 288. Perſon recovered Damages in a Plea perſonal 


or mixed, he ſhould have his Coſts, which 


for then Damages were found by the Jury; 
and it was thought no Diſhonour to the 
Court, to tax the moderate Fees of Counſel 
and Attornies that attend the Cauſe; ſo 
Matters ſtood for the Plaintiff till 43 Ei. 
cap. 6. By which it was enacted, that if upon 
Action perſonal to be brought in any of her 
Majeſty's Courts at Weſtminſter,” not being 
bor any Title, nor Intereſt of Lands, nor 
concerning the Freehold or Inheritance” of 
any Lands, nor for any Battery, it ſnould ap- 
pear to the Judges of the ſame Court, and 
ſo ſignified or ſet down by the Juſticbhs be- 


Debt or Damages to be recovered there in 


4 | | of 


I ERE was no — Tung as ; Cofts 
of Suit at Common Law; but if the 


Detention of the Plaintiff's' Right; but this 
made the Plaintiff no Amends for the Coſts 


was the Original of Coſts de e, : 


fore whom the ſame ſhall be tried, that the 


the fame Court ſhall not amount to the Sum 


5M 


of the\Conrt of Common Pleas. 

of 406. or above; that in every ſuch Caſe 

the Judge and Juſtices, before whom any 

award for Coſts to the Party Plaintiff any 

greater or more Coſts than the Sum of the 

Debt or Damages ſo recovered ſhall amount 

unto, but leſs at their Diſcretions. By this 

Law no Doubt they intended to bring back 

all perſonal Actions into the Courts Baron, 

or County Courts; but they did not effeftually - 

* do it; for as the Law was worded, it did Page 262. 
not take away Coſts de Incremento from the 

Courts of Weſtminſter, if the Damages were 
under 40s. but they only gave a Liberty to nf 

the Judge, where Damages were under 406. 

to oertify againſt the Plaintiff having Coſts, 

unleſs in Caſe of Battery, or where Title of 

Freehold or Inheritance came in Queſtion; = 

but becauſe it was hard, that when a Man WW 


had aſſerted. his Right, he ſhould pay Coſts .- 


for it; and that if one injured another under | = 
the Value of 40s, that he ſhould not be re- 1 i 
dreſſed in the King's Courts, they never uſed 


this Power of Certifying. iþ; 
Thus it ſtood till the Statute of 22 & 1 
23 Car. 2. cap. 9. whereby it was enacted 1 
for making the Law of Queen Elizabeth 1 
more effectual, that in all Actions of Treſ- 1 
paſs, Aſſault, and Battery, and other perſon- 1 
al Actions, wherein the Judge at the Trial —_— 
of the Cauſe thall not find and certify under 1 
his Hand upon the Back of the Record, that 1 
an Aſſault or Battery was ſufficiently proved oY 
by the Plaintiff againſt the Pefendant, or 1 
e cat „ 
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. The Hiſlory and Practice 
that the Title or Freehold of the Land menti- 
oned in the Plaintiff's Declaration, Was chiefly 
in Queſtion ; the Plaintiffs in ſuch Action, in 
Caſe the Jury ſhall find the Damages to be 
under the Value of 405. ſhall not recover 
*Page263.* or obtain more Coſts of Suit than the Da- 
mages ſo found ſhall amount unto; and if 
any more Coſts ſhall be awarded, the Judg- 
ment ſhall be void. 

This Statute likewiſe did not repeal the 
Statute of Glouc' ; for a Statute cannot be re- : 
pealed by Implication ; and therefore the 
Judges conſtrued it, that the Coſts de Incre- 
mento ought {till to ariſe in all ſuch perſonal 
Actions, where the Judge's Certificate was 
not neceſſary in order to the obtaining of 
Coſts, and that was not only by the Statute 
in two Caſes, where Treſpaſs was done to 
the Freehold, or to Things fixed to the 
' Freehold, and the Damages under 40s. and 


in Battery, where the Damages were under 
ſuch Sum. 


I Salk. 193. Therefore, if the Defendant jnſtified by 


2 Vent 275 any Thing that brought the Title of the 
1 Jones _ Land in Queſtion upon Record, there the 
v4» y. Bae. Judge need not certify in order to intitle the 
terton, Plaintiff to his Coſts; for it was not a Caſe 
3 Mod. 39. within the Statute. Secondly, If it was an 


cory v. Ed- Action of Trover, or Treſpaſs 45 bonis Aſpor- 


 Cumberbach tatis of Goods and Chattels not fixed to the 


420. Freehold, it was out of the Statute, and no 
Bornet & Tal Certificate neceſſary to intitle the Plaintiff to 
boys. his Coſts; and therefore the Plaintiff had 
= | oy . Coſts ds Incremento on the Statute of GlouC', 
Lane v. | | 1 5 80 
Browne. | | 

F 


of the Court of Common Pleas, | 
So Thirdly, If an Action of Treſpaſs to the 
Freehold, and an Action of Treſpaſs de Bonis 


* Aſportatis, were joined, and the Plaintiff Pa 


recovered in General upon both Counts, he 
had no Need of a Certificate to obtain his 
Coſts; and therefore Coſts ds Incremento 
went upon the Statute of Glouc', J 
The Statute of 11 12 V. 3. cap. 9. 
maintains the Statute of King Charles, as ex- 
tending only to the Courts of Weſtminſter ; 
but farther enacts, that it ſhall be extended 
to the Principality of FYales and Counties 
Palatine. © 3 


This Conſtruction of the Judges of the : 


Statute of King Charles ſeems to be very 


right from the 8 & g of V. 3. cap. 11. for 


the Inconvenience was found, that the Peo- 


ple did treſpaſs upon their Neighbours ; yet 


not ſo as to the Value of 40s. and ſo they 
could have no Redreſs at the Courts of Veſt- 


minſter, without loſing their Coſts in ſuch 


Actions; and therefore by that Statute a 
third Manner of Certificate was given, in 


| theſe Words; and for the preventing of wil- | ; 


ful and malicious Treſpaſs, be it enacted, 
that in all Actions of Treſpaſs to be com- 
menced and proſecuted from and after 25 
March 1697, in any of his Majeſty's Courts 


of Record at Weſtminſter, wherein at the 


Trial of the Cauſe it ſhall appear and be cer- 
tified by the Judge under his Hand upon the 
Back of the Record, that the Treſpaſs upon 
which any Defendant ſhall be found guilty, 


= 9 


Was found wilful and malicious, the Plain- 
tiff ſhall recover not only his Damages, but 
i | his 


*Page26g. 
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his full Coſts of Suit; any former Law to 
the contraty ae gp: MO oa 
The. Intention of the Statute of Elix. was 
't& reduce all Actions, where the Debt or 
Dau e. was 405. into the Court Baron, or 
=_— other har, Courts, whereby they thought 
1 the Profits of Landlords would be encreaſed, 
= and the Coſts of Defendants diminiſhed; but 
the Stature failed. of effecting that Purpoſe, 
becauſe they do not og t it merely upon the 
Damages given by the, Jury under 40s. for 
indeed that would have been hard, where 
the Jury gave too little Damages, to have 
[i KT hal the. Plaintiff with the Loſs of his 
{uh Coſts; and therefore they put it, that the 
== Judge muſt certify the Damages proved were 
= not above 40. in Approbation of the Ver- 
Br dict; but the Judges thought it extreamly 
hard to certify in order to make Plaintiffs 

loſe the Coſts where they had prevailed, un- 

leſs the Action were edis impertinent 

and vexatious. Wort 

Vide Danv. There were no Coſts. at Common Law 
Tit. Colle. given ex profeſſo under that Title; but the 
Plaintiff was puniſhed in Amerciament to 

the King pro Fal ſo Clamore, and the Deſend- 

ant in Miſericordia, where the Judgment 

was againſt him, and therefore Was not pu- 

niſhed with the Expence Litis under that 

*p age266, * Title, becauſe he, would ſuffer, FACE, for 


3 


2 r EPS 8 n 
- r 8 
— 34% tne gw — — 4 


"We. 


where the Expences of the Suits began to 
encreaſe, they were wont to give their Coſts 
in the Groſs and unblended with the Da- 
mages ; and the e Judges being in theſe Tters 
aſſiſted 


of the Court of. Common Pleas. 


aſſiſted with the Officers of the Court, and 2 lnſt. 298, 
not hurried or trained in their Sittings, they 289. 
could eaſily make 3. Computation, of ſuch 
Coſts; but when Ed. 1. Was changing his 
Iiers, and bringing in reſidentiary Juſtices 
to go the Circuits and try the Cauſes in their 
Counties, that there might be the ſame uni- 
form Law; then it was neceſſary the Coſts 
ſhould be taxed above,, and wg at the Aſ- 
ſizes; and thence by the Statute of Glour', 
the 6 of Ed. 1, they introduced Coſts for 
the Plaintiff, and the Words are upon the 
Aſſizes, Writs of Cozenage, Ge. the De- 
mandant ſhall recover againſt the Tenant 5 
the Coſts of his Writ purchaſed, together - 
with the Damages aforeſaid ; and all this ag 
ſhall be holden in all Cauſes, Where a Man 
recovers Damages; this brought in Coſts in 
real Actions, where there were no Damages, 
and alſo in all perſonal Actions; for even in 
Action of Debt there are Damages for the 
unjuſt Detention; and upon Demurrer the 
Damages are confeſſed, and therefore there 
is a ſufficient Authority for the Court to 2255 
the Expence Litis, or Damage. 

* From this Law they began to make i it a *Page267. 
Rule for the better Execution of the Statute, 
that. Ye Jury ſhould: tax the Damages apart, 
and the Coſts apart, that ſo it might appear 

do the Court that the Coſts were not conſi- 5 
dered in the Damages; and when it was © - 
evident, that the Coſts taxed by the Tos - 1,4. nn 
were too little to anſwer the Coſts of te 
Sue the Plaintiff Were, that the Officer 
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might tax the Coſts that were inſerted in the 
Judgment; and therefore ſaid to be done 
ex 72 72 of the Plaintiff, becauſe at his 
Prayer. 
e Statute of Glonc is $ univerſal, that he 
| ſhall recover in all Caſes whete Damages are 
recoverable, and from hence theſe Propoſi- 
tions were formed. 

Fir, That where Damages were reco- 
verable at the Time of making the Statute, 
there the Plaintiff ſhall recover his Coſts, 
which is by the plain Meaning of the Sta- 
tute, which ſays, the Plaintiff ſhall have 
Cofts wherever he has Damages; but if there 
are ſeveral Iſſues found for the Plaintiff, or 

| againit the Defendant, intire Coſts are given 
Kei, 48.” upon the whole Pleadings; for it is the 
16 Co. 117. whole Charge the Plaintiff was at. 
| Secondly, Where there are Damage before 
the making of this Statute, and as a fubſe- 
quent Statute doubles or trebles theſe Da- 
*Page268, * mages, it likewiſe doubles or trebles the 
Coſts given by this Statute. | | 

That Statute, that doubles or aa the 
Damages, does double or treble the Coſts, 
becauſe they are looked upon as Part of the 

| Dane 3 
3 Int. 342. Thirdly, But where the Statute gives ei- 
1 Rol. Ab. ther fingle, double, or treble Damages ſub- 
784 4 ſequent to this Law, and where there were 
© 9 1 no Damages before, there no Coſts ſhall be 
cumbentz 30. allowed, becauſe the Party can have nothing 
more chan ſuch a new Statute has already f 
given, and that is Damages only, and the 
Statute of Gouc cannot operate to add Coſts 
5 to 
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of the Court f Common Pleas. . 
to what is given by a ſubſequent Statute; be: 
cauſe 9 x hehe mr be conftrued 
from itſelf, which giyes Damages only; and 
therefore for the Court to give Coſts in ſuch 
Caſe, would be to go beyond the Intention 

of the, Legiſlature in that Statute. 
Faurthih. Mhere a Statute, (as in Waſte) 
which gives treble Damages, the Jury give 
ſingle Damages, which are afterwards trebled 

by the Court; for it is the Jury's Part as 

5 Matter of Fact to aſcertain the Damages; 

and it is the Buſineſs of the Court to ſee the 


Law executed, and ed e e to treble by 
them. 


ment upon Demurrer; becauſe there are no Thomas and 


* Damages en, but 8 a Reſpondeas Loyd, Gar- 


dand Ex- 
Oufter awarded. xt EY, 8 or ecu 


N.. Emenycar is within this Sta- *Page26g, 
tute, becauſe Damages are recovered againſt . 
him ; and therefore, when ee is to 
pay 6 
But the Law has altered the Statute of 
 Glou® in ſeveral Particulars, to prevent are 
volous and vexatious Actions. 


Firſt, The Statute of Eliz. did alter it in 42 El. c. 6 — 


all perfonal Actions, where Debt and Da- - 
mages were to be recovered, and appointed 
that in ſuch ꝓetſonal Actions, where no more 
than 40 s. is recovered, they ſhould have no 
more Coſts than the Sum recovered, unleſi 
the Judge certified, that the Trial concerned 
the Title of the Lands, or that a Battery was 
proved ; this Statute. was revived oF 22 & 
23 Cay. 2. e. 9. a 


: * 4 As 
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Fifthly, 8 are no Coſts in K Salk 194. 
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Co. Car. 114. By a1 Far. 16. that in Actions for ſlan- 


Ley $2. 
ks: ze derous Words, if the Damages given are 


251. under; 40 5. there ſhall be no more Coſts 
1 Jones 196, than Damages:; but this extends only to 
Words which affect the Perſon, and not 
thoſe which concern the Title of Lands. 
The 22 & 23 Car. 2. cap. 9. gives no 
more Coſts than Damages in Action of Treſ- 
paſs, Aſſault and Battery, and all other per- 
ſonal. Actions where there is not 40's. or 
more recovered, and if more We the 

Judgment is ip/o facto void. 2.70 
page 270. * And this by 11 & 187 Fa £.9; is ex- 
tended to the Principality of Wales and Coun- 

n ties Palatine. 
But Noze, that the Adios being to be 
commenced in theſe Courts, if they are com- 
menced in the inferior, and removed by Ha- 
beas Corpus or Certiorari, into the Courts of 
Weſtminſter, there the Plaintiff will have full 
Colts. - 

By the Statute of 8& 9 I. 3. c. 10. in 
all Actions of Treſpaſs where the Judge cer- 
tifies that the Treſpaſs was wiltul and ma- 


Colts. - 
23 H 8 15, But the Words of the Stand are 2 
. HED 4119. to Wrongs done, or Debt, or Damages due 
7 80 * 6g. to the Plaintiff or Plaintiffs; and therefore 


503. nan Executor or Adminiſtrator is not within 


e "gs 234 Coſts; for the Teſtator is as it were Plain- 
49, 4, tiff by him, and. he is not to recover to 


ditor. 


licious, the Plaintiff is to recover his full 


Winch 10. this Statute, and then the Plaintiff pays no 


his own Uſe, "INE 18 Truſtee for the Cre- 
The 


8D 
— 


2 — 208 


* 


ige 


of the Court if © Common' Plas. 


The Infant likewiſe commencing his Suit Cro. El. 23: 
7 Guardian, there can be no Malice ſup- 1 Bulſt, 188» 


poſed in him. | 
There is a Proviſion Ukewiſc! in this AR; „ Rol. . 


that whoever ſues in forma pauperts ſhall not * en 
pay Coſts, but foffer Puniſhment at the Diſ- : r Sid, abt. 
cretion of the” Court; but if he be diſpauu. 
pered, the Court generally order Coſts to | 
* be taxed, and for Non -payment he ſhall be *Page271, 
whipped.” Lai a eat 
By 24 H. 8. c. 8. the Deferidaiit ſhall ! re- 
cover no Coſts on Nonſuit, or Verdict, where 
the Plaintiff ſues to the King's Uſe. 
But by the Statute of 18 El. c. 5. In- Oro. El. 117, 
formers are to pay Coſts, that is, when _— 
are to receive the whole Benefit; and this ! Saund. 116. 
| Statute being more general, viz. that the 
Judgment be againſt him by Judgment of 
Law, it ſeems upon Arreſt of Judgment he 2 Lev. 116, 
ſhall pay Coſts. „ Hutt. 35. 
The Statute of 4 ; IH 6. end to all Hob. 250. 
Actions where a Plaintiff is Nonſuit, or a 
Verdict paſſes againſt him, but extends not 
to Infants or Executors, being upon the Mo- 
del of 23 H. 8. c. 15. 
The 889 V. 3. c. 10. vive Cofts on al 
Actions on Demurrer to the Defendant 
where the Plaintiffs have Coſts ; and there- 
fore they recover none in Abatement fince 
the Plaintiffs have no S as we have al- | 
ready ſaid. 
The Coſts on a Nonprafs are given by the 
Statutes ; and this is either before declaring, 
and then he is demandable ; for he is not in 
Court by Attorney till he has declared; but 
S 2 Linc 
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1 - ſince he has put in his Appearance 13 Attor- 
„ ef the Court will vacate his Appearance, 
if he does not do as he ought to do in de- 
t * , claring;, and this Sort of Nonſuit is as well 
*Page27 2. * within the Statutes, as when he is demand- 
able at the Nik 0 but becauſe the King's 
. Bench ſuffered em to be Three Terms With. 
S out. awarding, Naonprofs, therefore by 3 Elis. 
ene * eater ſleep above three Terms, it is en- 
acted, that the Defendant Das have his Coſts 
and Damages. 
After Declaration put in by the Plaintif, 
and the Defendant puts in a Bar or a Re- 
7 2H oinder and the Plaintiff does not reply, and 
there is Judgment againſt him on the Bar, 
0 c. and Coſts awarded, becauſe he does not 
1 his Writ with Effect. 
| But if after Iſſue joined, or a Verdi& given, 
8 the. Plaintiff. cannot diſcontinue. without 
Leave of the Court, which is never granted, 
but upon Payment of Coſts, 

But if the Defendant arreſts the Plaintiff's 
| Judgment he has no Coſts, unleſs againſt 
an Informer, as is aforeſaid ; for this 1s out 
of the Words of the Statute, and they i 

not intend to favour Executors in Arreſt 
Judgment, where the Defendant had ob- 
tained a Verdict, 

As there are ſeveral Statutes in Relation to 8 
Coſts in Replevin, and Error, we will here 
treat of Coſts, e in theſe two Ac- 
tions. : 
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of the Court of Common Pleas, 


Firſt, Coſts in Keplevin. *Page27 3. 


N Replevin the Plaintiff had Damages at x Dany. _ 

Common Law, and Colts by the Statute | 

of Glouc. as a Conſequence of ſuch Damage ; 
but the Avowant or Defendant. in Replevin 
had no Coſts; but the 7 H. 8. c. 14. gives 
Damages and Coſts, if the Plaintiff be non- 
ſuited, or have a Verdict againſt him, or be 
otherwiſe barred; for every Avowant, or Per- 
ſon that makes Conuzance, juſtifies as Bai- 
liff in Replevin on ſecond Deliverance, for 
ſome Rent, Cuſtom, or Service*: This not 
extending to Damage feaſant, the Statute 
of the 21 H. 8. c. 19. extends to Avowry, 
Sc. for Rents, Cuſtoms, and Services, Sc. 
or for Damages feaſant, or for other Rent 
or Rents, ſo that a Rent-Charge is alſo 
within this Statute. 

But if the Defendant by his Tuſtification Hard. 153. 
claims Property, as if he avows for Relief, 2 Rol. . 
Breach of a By-law, or Nomine Peng, he 756 
cannot recover Damages by this Statute ; 23 424+ 
but it ſeems he may have Coſts by 4 Fac. "2 hy 
becauſe the Plaintiff recovers Damages | in 432, r. | 
this Action. | 

| Vide 17 Car. 2, for the more ſpeedy as 
effectual Proceeding upon Diſtreſs and 
Avoyries for Rent. 


83 5 Secondly, 


Me Hiftory and Practice 


 *Pagez74: —* Secondly, Cyſts in Error 


5 there are no Damages in this Writ, 
but only a Reverſal or Affirmance of 


* a Statute to redreſs the Miſchief that 
would ariſe from Writs of Error in order to 
delay Execution; and therefore the 3 H.). 
c. 10 enacts, That whereas Plaintif and 
Demandants have been delayed from the 
Execution of the Judgment by Writs of Er- 
ror, that if any Defendant, or other Perſon 
bound by the Judgment, brought a Writ of 
Error in Delay of Execution, if the Judg- 
ment be affirmed, or Writ of Error be dif- 
continued, or the Plaintiff in Error be non- 
ſuit by Default of the Party, the Party againſt 


recover his Coſts and Damages, for the De- 


whom the Writ of Error is. 
2 Dany, 227. his Statute is conſtrued not to extend to 


land is not mentioned by Name, nor to Exe- 
cutors or Adminiſtrators, becauſe they are 
not bound by the Judgment, but the Aſſets; 
and being in auter droit they are not pre- 


r Lev. 146. of Execution. 


Ram 134. Nor Coſts on a Writ of Error in Furmedon, 
becauſe the Plaintiff had no Coſts on the firſt 


the former Judgment; ſo it was neceſſary to 


whom the Writ of Error is brought ſhall 


coe El, 665, lay, by the Difcretion of the Juſtices before 5 


a Writ of Error out of Ireland, becauſe Ire- 


ſumed to bring the Writ of Error for Delay. 
*Page275c. There are no Coſts by this Act, where 
1 Ven. 83.” Execution is executed, began it is in Delay 


9 W 


/ 


of the Curt of Common Pleas. 
Judgment, and the Intent of the Statute is 
conſtrued to prevent the Delay of the Exe- 
cution for the firſt Damages and Coſts. | 
There are no Coſts in a Writ of Error in 1 Vent. 88, 
Ejectment, where the Damages and Coſts in | 
the firſt are levied for the ſame Reaſon. = 
In a Quare Impedit there are Coſts and 
Damages given, becauſe there are Damages 
given, though not Coſts in the firſt Judg- 
ment; and being in Delay of Execution for 
the Damages, the Court have thought it a 
Point of Diſcretion to give Damages for the 
Value of the Time delayed; and the Statute 
likewiſe authorizes them to give Coſts, 
where they think it reaſonable to give Da- 
mages, becauſe they cannot recover the Meſne 
Profits in the Action of Treſpaſs. 
So in Aſumꝑſit they give Damages from 
the Time of bringing the Writ of Error. 

It extends to a Writ of Error by a ſub- 
ſequent Statute ;' this Statute not extending 
to where a Judgment was given for the De- 
fendant, and Error brought by the Plaintiff; 
this was remedied by 8& 9M. 3. cap. 10. 
which likewiſe gives a Capias ad Satisfaciend 
for the Coſts. | . 

But more effectually to prevent Defend- Pagez 76. 
ants from bringing frivolous Writs of Error, = 
by 13 Car. 2. fat. c. 2. par. 2. gives double 
Coſts on a Writ of Error for Reverſal of 
any Judgment after Verdict in the Courts of 
Weſtminſter, Counties Palatine, or Grand 
Sefions of Wales; but by the Statute of Wil- 
liam gives only ſingle Coſts to the Defend- 
5 OY LE "0-4 ants 
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De Hiſtory and Practice 

ants in Error, when the former Judgment is 

affirmed; for this ſhall not be preſumed 

merely for Delay, ſince the firſt Judgment 

was obtained againſt the Plaintiff, and he 

5805 Poſſeſſion of nothing by his Writ of 
Or. 0 „ | 


| 
; 
j 
| 
| 
[ 


Abatement. 


H E Order of Pleading in Abate- 

ment. Page 49, 50. 
Pleas -in Abatement, when to be pleaded. 
Vide Imparlance. 


Mo the Juriſdiction. Vide N 


———- To the Perſon, there is a Neceſſity 


of laying a Venue, for it muſt be tried 


where Action is laid. W e 


Outlawry, Ex communication, Alienage, 
Præmunire, Attainder, and Recuſancy. 


Io the Perſon of Defendant. Vide 
Privilege. 


Plea in Abatement to che Writ, * Miſno- 
mer therein. Vide Miſnomer, 


Plex 


To the Perſon of the Plaintiff. Vide 
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The TABL E. 5 
Plea for: Want of proper ces Vide 
Addition. 


At Common Law Demiſe of the King 50 
all Suits. ; BE . age 240, 241 
But this is altered by fubſequent Statutes, 


241, 242 


Death of any party 3 not the Writ, 


where the Plea remains in the ſame Con- 


dition. 242 


But in real Actions the Death of one Join- 


tenant, who was ſummoned and ſevered, 
abates the Writ ; for the other went on 
for a Moiety only. 
And where two Jointenants proceed in a 
real Action without Summons and Se- 
verance, and one dies, this abates the 
Writ. 22435244 
But in perſonal and mixt Actions they go on 
for the Whole, and Death of one does not 
abate the Writ. | Ju, 243 
So if one Executor be ſummoned arid ſever- 
ed, and die, this abates not the Writ. 


30d. 
Where Executor may bring Stire Facias, 


notwithſtanding Abatement ON: Death of 


Plaintiff. | 100 
Feme Covert is ued as ſole, Wiit 1 abited 
de EJ. 245 


But 


R 7 


242 tO 244 | 


But 


| nnn 
But if ſued as ſole, and takes Huſband after 
the Writ, it is only abateable. Page 244 


1284 
So Feme Sole Plaintiff ie Huſband, _ 
Writ is only abateable. 104 
And fo it 1s when Plaintiff is made a Knight. 
ibid. 

What proves a Writ falſe in a material 
Point abates it in toto 245, 246 
As where one Defendant was dead die Im- 
petrationis brevis. — 24 


But Death of one Defendant, pending the 
Writ, abates it not againſt the other. 

| ibid. 

Neither ſhall Non-tenure of one abate the 
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